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ldSes7on        \     HOUSE  OF  REPRESENTATIVES    (  Part  x 


UNITED  STATES-CANADA  FREE-TRADE  AGREEMENT 
IMPLEMENTATION  ACT  OF  1988 


August  3,  1988. — Ordered  to  be  printed 


Mr.  Rostenkowski,  from  the  Committee  on  Ways  and  Means, 
submitted  the  following 

REPORT 

together  with 
ADDITIONAL  VIEWS 

[To  accompany  H.R.  5090  which,  on  July  26,  1988,  was  referred  jointly  to  the  Com- 
mittee on  Ways  and  Means,  the  Committee  on  Agriculture,  the  Committee  on 
Banking,  Finance  and  Urban  Affairs,  the  Committee  on  Energy  and  Commerce, 
the  Committee  on  Foreign  Affairs,  the  Committee  on  Government  Operations,  the 
Committee  on  Interior  and  Insular  Affairs,  and  the  Committee  on  the  Judiciary] 

[Including  cost  estimate  of  the  Congressional  Budget  Office] 

The  Committee  on  Ways  and  Means,  to  whom  was  referred  the 
bill  (H.R.  5090)  to  implement  the  United  States-Canada  Free-Trade 
Agreement,  having  considered  the  same,  report  favorably  thereon 
without  amendment  and  recommend  that  the  bill  do  pass. 

Summary  of  H.R.  5090,  the  "United  States-Canada  Free-Trade 
Agreement  Implementation  Act  of  1988" 

H.R.  5090,  the  "United  States-Canada  Free-Trade  Agreement  Im- 
plementation Act  of  1988,"  approves  the  U.S.-Canada  Free-Trade 
Agreement  transmitted  by  the  President  to  the  Congress  on  July 
25,  1988.  The  draft  bill  contains  in  five  titles  the  provisions  which 
are  necessary  and  appropriate  to  implement  the  Agreement  in  U.S. 
domestic  law. 

Sections  1  and  2  set  forth  the  short  title,  a  table  of  contents,  and 
the  purposes  of  the  Act. 
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TITLE  I.  APPROVAL  OF  UNITED  STATES-CANADA  FREE-TRADE  AGREEMENT 
AND  RELATIONSHIP  OF  AGREEMENT  TO  UNITED  STATES  LAW 

Title  I  contains  general  provisions  concerning  approval  and  entry 
into  force  of  the  Agreement  and  the  relationship  of  the  Agreement 
to  U.S.  laws.  The  Agreement,  certain  accompanying  exchanges  of 
letters,  and  the  Statement  of  Administrative  Action  submitted  to 
the  Congress  on  July  25,  1988,  are  approved,  and  conditions  for 
entry  into  force  of  the  Agreement  on  or  after  January  1,  1989  are 
set  forth. 

U.S.  laws  prevail  over  the  Agreement  if  there  is  a  conflict;  the 
Agreement  prevails  over  any  conflicting  State  or  local  law.  No 
person  other  than  the  United  States  has  a  cause  of  action  or  de- 
fense under  the  Agreement. 

Changes  in  U.S.  law  necessary  or  appropriate  to  implement  an 
amendment  to  the  Agreement  may  be  approved  under  "fast  track" 
Congressional  procedures  during  the  30-month  period  after  the 
Agreement  enters  into  force.  Certain  provisions  of  the  Act  author- 
izing implementation  of  actions  by  Presidential  proclamation  are 
subject  to  prior  consultation  and  60  calendar  day  Congressional 
layover  requirements. 

Authority  is  given  to  proclaim  implementation  of  U.S.  obliga- 
tions under  the  Agreement  in  terms  of  the  Tariff  Schedules  of  the 
United  States  if  the  Harmonized  System  is  not  implemented  prior 
to  entry  of  the  Agreement  into  force. 

TITLE  II.  TARIFF  MODIFICATIONS,  RULES  OF  ORIGIN,  USER  FEES, 
DRAWBACK,  ENFORCEMENT,  AND  OTHER  CUSTOMS  PROVISIONS 

Title  II  implements  in  U.S.  domestic  law  the  customs  provisions 
of  the  Agreement.  The  President  is  authorized  to  proclaim  the 
modifications  in  U.S.  duties  to  implement  the  scheduled  phaseout 
and  elimination  of  all  tariffs  on  U.S.-Canada  trade  within  10  years, 
and  to  maintain  the  general  level  of  concessions.  The  rules  of 
origin  in  the  Agreement  to  ensure  application  of  preferential  tariff 
treatment  only  to  goods  originating  in  Canada  are  enacted  in  the 
statute. 

U.S.  obligations  under  the  Agreement  to  phase  out  customs  user 
fees  on  Canadian  goods,  to  eliminate  drawback  with  certain  excep- 
tions, and  to  exempt  Canada  from  the  lottery  ticket  embargo  are 
implemented  in  domestic  law,  penalties  and  recordkeeping  require- 
ments are  provided  to  enforce  the  rule  of  origin  requirement,  and  a 
reporting  and  monitoring  requirement  of  the  consistency  of  Canadi- 
an production-based  duty  remission  programs  with  the  GATT  and 
the  Agreement. 

TITLE  III.  APPLICATION  OF  AGREEMENT  TO  SECTORS  AND  SERVICES 

Title  III  implements  in  U.S.  domestic  law  various  provisions  of 
the  Agreement  concerning  particular  economic  sectors,  including 
agricultural  products,  procedures  and  criteria  for  application  of  bi- 
lateral and  global  import  relief  measures  on  Canadian  articles,  ex- 
ports to  Canada  of  Alaskan  oil,  exemption  of  Canadian  uranium 
from  U.S.  enrichment  restrictions,  a  lower  contract  threshold  for 
exemption  from  Buy  American  restrictions  of  certain  government 
procurement  from  Canada,  temporary  entry  of  business  persons, 
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and  extension  of  financial  services.  In  addition,  various  U.S.  negoti- 
ating objectives  to  expand  the  Agreement  are  set  forth  with  respect 
to  services,  investment,  intellectual  property  rights,  automotive 
products,  procurement,  Canadian  agricultural  transportation  subsi- 
dies, potato  trade,  and  enforcement  of  U.S.  rights  against  Canadian 
controls  on  fish,  and  a  clarification  that  the  Agreement  does  not 
preclude  voluntary  restraint  agreements  on  steel  products. 

TITLE  IV.  BINATIONAL  PANEL  DISPUTE  SETTLEMENT  IN  ANTIDUMPING 
AND  COUNTERVAILING  DUTY  CASES 

Title  IV  implements  in  U.S.  domestic  law  the  institutional  provi- 
sions of  the  Agreement  establishing  binational  panel  and  extraordi- 
nary challenge  committee  review  of  final  antidumping  and  couter- 
vailing  duty  determinations,  in  lieu  of  judicial  review,  including 
procedures  and  criteria  for  the  selection  of  panelists  appointed  by 
the  United  States,  establishment  of  the  U.S.  Secretariat,  and  au- 
thorizations of  appropriations  for  administrative  expenses.  Objec- 
tives and  authority  to  negotiate  an  agreement  on  subsidies  and  spe- 
cial procedures  for  industries  facing  subsidized  competition  pending 
development  of  subsidy  rules  are  also  included. 

TITLE  V.  EFFECTIVE  DATES  AND  SEVERABILITY 

Title  V  sets  forth  the  effective  dates  of  the  various  provisions  of 
the  Act,  and  provides  for  the  severability  of  any  provision  or 
amendment  held  to  be  invalid  from  the  remainder  of  the  Act. 

Background  and  Purpose 

The  United  States-Canada  Free-Trade  Agreement  submitted  to 
the  Congress  by  the  President  for  approval  on  July  25,  1988,  repre- 
sents the  culmination  of  a  negotiating  process  of  more  than  three 
years.  In  March  1985,  President  Reagan  and  Prime  Minister  Mul- 
roney  directed  their  respective  trade  officials  to  explore  ways  to  lib- 
eralize barriers  between  the  two  countries.  On  September  26,  1985, 
Prime  Minister  Mulroney  proposed  bilateral  trade  negotiations  on 
the  "broadest  possible  package  of  mutually  beneficial  reductions  in 
barriers  to  trade  in  goods  and  services."  On  September  10,  Presi- 
dent Reagan  notified  the  House  Committee  on  Ways  and  Means 
and  the  Senate  Committee  on  Finance  of  the  Administration's 
desire  to  enter  into  bilateral  trade  negotiations  with  Canada,  pur- 
suant to  section  102  of  the  Trade  Act  of  1974.  This  notification 
began  a  consultative  process  with  the  committees  of  jurisdiction  in 
the  Congress  that  continued  throughout  the  negotiations  and  the 
development  of  implementing  legislation. 

In  May  1986,  U.S.  and  Canadian  negotiators  met  for  the  first 
time  and  reached  agreement  on  the  framework  for  a  comprehen- 
sive agreement.  On  October  3,  1987,  President  Reagan  submitted 
the  90-day  advance  notice  to  the  Congress  required  under  section 
102  of  his  intention  to  enter  into  a  Free-Trade  Agreement  with 
Canada  on  January  2,  1988  (the  last  day  before  expiration  of  the 
section  102  authority),  "contingent  upon  successful  completion  of 
the  negotiations/'  On  January  2,  1988,  President  Reagan  and 
Prime  Minister  Mulroney  entered  into  the  United  States-Canada 
Free-Trade  Agreement  on  behalf  of  their  respective  Governments. 


On  February  17,  1988,  letters  were  exchanged  between  the  Secre- 
tary of  the  Treasury  and  the  U.S.  Trade  Representative  (USTR), 
the  Speaker  of  the  House,  Majority  Leader  of  the  Senate,  and  the 
Chairman  of  the  House  Committee  on  Ways  and  Means  and  the 
Senate  Committee  on  Finance  concerning  the  procedures  and 
timing  for  implementing  the  Agreement.  In  these  understandings, 
the  Administration  agreed  not  to  submit  the  implementing  legisla- 
tion to  Congress  prior  to  June  1,  1988,  or  a  mutually  agreed  earlier 
date,  so  that  the  necessary  preparatory  work  on  developing  the  bill 
could  take  place  as  a  cooperative  effort  between  the  Administration 
and  the  Congress  as  in  past  practice  under  the  "fast  track"  proce- 
dure. The  Administration  also  undertook  the  commitment  to  accept 
the  provisions  worked  out  in  the  consultative  process,  provided 
they  were  consistent  with  the  Agreement  and  its  implementation 
and  appropriate  to  carrying  out  its  fundamental  purposes.  The 
House  and  Senate  leadership  committed  that  each  House  of  the 
Congress  would  vote  on  the  implementing  legislation  submitted  by 
the  President,  without  amendment,  no  later  than  the  end  of  the 
100th  Congress  and  would  use  best  efforts  to  expedite  the  process 
and  vote  in  each  House  before  the  August  recess,  if  at  all  possible. 
On  May  12,  the  Speaker  of  the  House  sent  a  letter  to  the  Secretary 
of  the  Treasury  and  the  USTR  advising  them  of  the  appropriate  ju- 
risdictions of  eight  committees  of  the  House  to  assist  in  the  consult- 
ative process  on  the  implementing  legislation:  Ways  and  Means; 
Judiciary;  Agriculture;  Energy  and  Commerce;  Foreign  Affairs;  In- 
terior and  Insular  Affairs;  Government  Operations;  and  Banking, 
Finance,  and  Urban  Affairs. 

The  Members  and  trade  staff  of  the  Committee  on  Ways  and 
Means  have  consulted  extensively  with  officials  in  the  Administra- 
tion, particularly  staff  of  the  Office  of  the  USTR,  throughout  the 
negotiating  process  and  in  developing  a  draft  text  of  implementing 
legislation  concerning  provisions  within  the  jurisdiction  of  the 
Committee,  and  in  concert  with  other  committees  of  joint  jurisdic- 
tion and  the  Senate  Committee  on  Finance.  The  Committee  be- 
lieves that,  as  in  the  past,  the  "fast  track"  consultative  process  has 
worked  extremely  well  and  that  the  close  consultative  and  coopera- 
tive effort  between  the  Administration  and  the  Congress  ensures 
the  success  of  this  unique  procedure  to  implement  international 
trade  agreements.  As  a  result  of  this  cooperative  effort,  it  was  pos- 
sible to  develop  a  bill  for  submission  to  the  President  that  balances 
all  interests  by  fully  implementing  U.S.  international  obligations 
consistent  with  the  Agreement  and,  at  the  same  time,  providing 
safeguards  for  the  few  domestic  industries  that  believe  they  may  be 
adversely  affected  by  increased  competition. 

On  July  14,  1988,  the  Speaker  of  the  House  and  the  Majority 
Leader  of  the  Senate  each  transmitted  proposed  implementing  leg- 
islation to  the  Secretary  of  the  Treasury  and  the  USTR  that  result- 
ed from  the  consultative  process.  On  July  25,  President  Reagan 
submitted  to  the  Congress,  pursuant  to  section  102  of  the  Trade  Act 
of  1974,  the  final  legal  text  of  the  Agreement,  the  proposed  imple- 
menting legislation,  the  Statement  of  Administrative  Action,  and  a 
statement  of  how  the  Agreement  serves  the  interests  of  U.S.  com- 
merce (House  Document  100-216).  As  provided  under  section  151  of 
the  Trade  Act,  the  implementing  legislation  was  introduced  in  the 


House  on  July  26  by  the  Majority  and  Minority  Leaders  as  H.R. 
5090  and  jointly  referred  to  the  eight  committees  of  jurisdiction. 
The  bill  was  introduced  in  the  Senate  on  July  25  as  S.  2651  and 
referred  to  five  committees  of  jurisdiction. 

BENEFITS  OF  THE  AGREEMENT 

The  United  States-Canada  Free-Trade  Agreement  is  truly  histor- 
ic as  one  of  the  most  comprehensive  bilateral  trade  agreements 
ever  negotiated  and  that  creates  one  of  the  world's  largest  internal 
markets  for  goods  and  services.  At  the  same  time,  the  Agreement 
does  not  create  any  new  trade  barriers  with  third  countries  and  is 
intended  to  provide  a  catalyst  for  negotiations  to  liberalize  trade 
barriers  on  a  multilateral  basis. 

Each  year  the  United  States  and  Canada  exchange  more  goods 
and  services  than  any  other  two  nations  in  the  world.  Bilateral 
trade  in  goods  and  services  totalled  $166  billion  in  1987.  About  75 
percent  of  Canada's  total  exports  of  merchandise  and  about  68  per- 
cent of  its  total  imports  are  accounted  for  by  the  United  States;  the 
United  States  sells  24  percent  of  its  merchandise  exports  to  Canada 
and  purchases  17  percent  of  its  total  imports  from  Canada.  Total 
bilateral  foreign  direct  investment  exceeds  $68  billion. 

A  cornerstone  of  the  Agrement  will  be  that  phased  out  elimina- 
tion of  all  tariffs  on  bilateral  trade  within  ten  years.  Canadian  tar- 
iffs on  U.S.  dutiable  exports  presently  average  9.9  percent,  com- 
pared to  an  average  U.S.  tariff  of  3.3  percent  on  dutiable  imports 
from  Canada.  The  Agreement  also  reduces  a  number  of  nontariff 
barriers  to  bilateral  tade,  liberalizes  certain  restrictions  on  invest- 
ment and  services,  and  establishes  a  new  binational  system  for 
review  of  national  determinations  on  unfair  pricing  and  subsidy 
practices.  As  described  in  the  statement  accompanying  the  Presi- 
dent's submission  of  the  draft  implementing  bill,  the  expanded 
market  access  under  the  agreement  should  result  in  substantial 
benefits  for  the  United  States  economy. 

A  free  trade  area  is  an  arrangement  between  two  or  more  coun- 
tires  in  which  each  removes  tariff  and  other  restrictions  on  trade 
with  the  other  parties  to  the  arrangement.  Article  XXIV  of  the 
General  Agreement  on  Tariffs  and  trade  (GATT)  permits  free  trade 
area  or  customs  unions  as  a  deviation  from  the  nondiscrimination, 
most-favored-nation  (MFN)  principle  of  Article  I  if  the  agreement 
meets  certain  criteria.  GATT-approved  free  trade  areas  (1)  must 
eliminate  duties  and  other  restrictive  measures  on  "substantially 
all"  trade  between  the  parties;  and  (2)  duties  and  other  regulations 
of  commerce  maintained  by  the  parties  may  not  be  higher  or  more 
restrictive  to  the  trade  of  third  countries  than  the  parties  had  in 
place  prior  to  the  agreement. 

The  free  trade  Area  Agreement  between  the  United  States  and 
Israel  was  the  first  comprehensive  free  trade  arrangement  entered 
into  by  the  United  States  with  any  country.  The  Caribbean  Basin 
Initiative  authorized  by  the  Caribbean  Basin  Economic  Recovery 
Act  (Public  Law  98-67)  provides  one-way  duty-free  entry  into  the 
United  States  but  does  not  meet  the  criteria  of  a  reciprocal  free 
trade  area. 


LEGISLATIVE  AUTHORITY 

The  United  States-Canada  Free-Trade  Agreement  was  negotiated 
and  entered  into  under  the  trade  agreement  authority  of  section 
102  of  the  Trade  Act  of  1974  (Public  Law  93-618).  That  authority 
expired  on  January  3,  1988.  Section  401  of  the  Trade  and  Tariff  Act 
of  1984  (Public  Law  98-573)  amended  section  102  to  include  author- 
ity for  the  President  to  enter  into  bilateral  trade  agreements  with 
foreign  countries  to  eliminate  or  reduce  tariffs  on  bilateral  trade  as 
well  as  nontariff  barriers,  if  the  following  procedural  requirements 
were  met: 

(1)  The  foreign  country  requested  the  negotiation  of  a  bilater- 
al agreement; 

(2)  The  President  provided  at  least  60  legislative  days  ad- 
vance notice  of  negotiations  to  the  House  Committee  on  Ways 
and  Means  and  the  Senate  Committee  on  Finance  and  consult- 
ed with  the  Committees  regarding  negotiation  of  such  an 
agreement;  and 

(3)  Neither  of  the  two  Committees  disapproved  of  the  negoti- 
ation of  such  an  agreement  before  the  end  of  that  60-day 
period. 

Agreements  entered  into  under  section  102  authority  were  subject 
to  approval  and  implementation  under  the  special  "fast  track"  pro- 
cedures for  Congressional  consideration  of  implementing  legislation 
in  the  rules  of  the  House  and  Senate  under  section  151  of  the 
Trade  Act  of  1974. 

An  agreement  negotiated  under  section  102  authority  could  not 
enter  into  force  for  the  United  States  and  become  binding  as  a 
matter  of  domestic  law  unless  the  President  adhered  to  certain  re- 
quirements for  presentation  to  the  Congress  and  implementing  leg- 
islation approving  the  agreement  and  any  changes  in  U.S.  law  was 
enacted  into  law.  Sections  102(c)-(f)  and  151-154  prescribe  the  fol- 
lowing expedited  procedures  for  Congressional  approval: 

(1)  Before  entering  into  an  agreement,  the  President  must 
consult  with  the  appropriate  committees  of  jurisdiction  over 
subject  matters  affected  by  the  agreement,  especially  regarding 
issues  of  implementation. 

(2)  The  President  must  give  the  Congress  at  least  90  days  ad- 
vance notice  of  his  intention  to  enter  into  the  agreement. 

(3)  After  entering  into  the  agreement,  the  President  must 
submit  a  copy  of  the  agreement  to  the  Congress,  together  with 
a  draft  implementing  bill,  a  statement  of  any  administrative 
actions  proposed  to  implement  the  agreement,  an  explanation 
of  how  the  bill  and  statement  change  or  affect  existing  law, 
and  a  statement  of  reasons  the  agreement  serves  the  interests 
of  U.S.  commerce  and  why  the  bill  and  proposed  action  are  re- 
quired and  appropriate. 

(4)  The  implementing  bill  is  introduced  in  both  Houses  of 
Congress  on  the  day  it  is  submitted  by  the  President  and  re- 
ferred to  the  committee  or  committees  of  jurisdiction.  The  com- 
mittees have  45  legislative  days  in  which  to  report  the  bill;  a 
committee  is  discharged  automatically  from  further  consider- 
ation after  that  period. 


(5)  Each  House  votes  on  the  bill  within  15  legislative  days 
after  committee  consideration.  A  motion  in  the  House  to  pro- 
ceed to  consideration  of  the  implementing  bill  is  highly  privi- 
leged and  not  debatable.  Amendments  or  motions  to  recommit 
are  not  in  order,  and  debate  is  limited  to  not  more  than  20 
hours. 
The  purpose  of  the  approval  process  is  to  preserve  the  constitu- 
tional role  and  fulfill  the  legislative  responsibility  of  the  Congress 
with  respect  to  agreements  which  generally  involve  substantial 
changes  in  domestic  laws.  The  consultation  and  notification  re- 
quirements prior  to  entry  into  an  agreement  and  introduction  of  an 
implementing  bill  ensure  that  Congressional  views  and  recommen- 
dations with  respect  to  provisions  of  the  proposed  agreement  and 
possible  changes  in  U.S.  law  or  administrative  practice  are  fully 
taken  into  account  and  any  problems  resolved  in  advance.  At  the 
same  time,  the  process  ensures  the  Executive  branch  and  foreign 
countries  of  expeditious  action  on  the  final  agreement  and  imple- 
menting bill  without  amendments.  This  process  was  used  success- 
fully in  approving  the  Tokyo  Round  trade  agreements  in  the  Trade 
Agreements  Act  of  1979  and  the  United  States-Israel  Free  Trade 
Area  Implementation  Act  of  1985. 

Committee  Action 

The  President  notified  the  Committee  on  Ways  and  Means  on 
December  10,  1985,  of  his  intention  to  enter  into  negotiations  with 
the  Government  of  Canada  on  a  comprehensive  free  trade  arrange- 
ment under  the  "fast  track''  trade  agreement  authority  under  sec- 
tion 102  of  the  Trade  Act  of  1974.  This  notice,  required  under  sec- 
tion 102(b)(4),  as  amended  by  section  401  of  the  Trade  and  Tariff 
Act  of  1984,  triggered  the  60  legislative  day  period  under  that  pro- 
vision under  which  either  the  Committee  on  Ways  and  Means  or 
the  Senate  Committee  on  Finance  could  disapprove  of  such  negotia- 
tions. 

In  order  to  help  provide  a  basis  for  the  Committee's  decision  as 
to  whether  the  negotiations  should  proceed,  the  Subcommittee  on 
Trade  issued  a  press  release  on  March  5,  1986,  requesting  written 
public  comments  on  the  broad  implications  of  a  comprehensive  bi- 
lateral agreement  on  U.S.  trade  policy,  its  likely  effect  on  particu- 
lar U.S.  industries,  and  the  specific  issues  that  should  be  addressed 
in  the  negotiations  (WMCP:  99-16,  April  8,  1986).  The  U.S.  Trade 
Representative  also  consulted  informally  with  the  Committee 
during  this  period  on  the  advisability  of  entering  negotiations.  The 
60-day  period  expired  with  neither  Committee  disapproving  the  ne- 
gotiations. 

Following  the  signing  of  the  final  text  of  the  Agreement  by  Presi- 
dent Reagan  and  Prime  Minister  Mulroney  on  January  2,  1988,  at 
the  conclusion  of  the  90-day  period  provided  under  section  102(e)  of 
the  Trade  Act  for  consultations  with  Congressional  committees,  the 
Subcommittee  on  Trade  held  six  days  of  public  hearings  on  the  pro- 
posed agreement  and  its  implementation.  These  hearings  were  held 
on  February  9,  26,  29,  March  1  and  25  in  Washington,  D.C.,  and  on 
March  11  in  Fargo,  North  Dakota.  Extensive  testimony  was  re- 
ceived from  a  broad  range  of  witnesses  including  Administration 
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officials  who  negotiated  the  Agreement  on  behalf  of  the  United 
States,  Members  of  Congress,  representatives  of  business  associa- 
tions, labor  unions,  and  individual  firms  in  various  sectors  of  the 
economy  with  trade,  investment,  or  energy  interests.  The  testimo- 
ny generally  supported  the  Agreement.  Reservations  or  opposition 
were  expressed  by  representatives  of  certain  economic  interests  or 
sectors  on  particular  issues.  A  number  of  these  concerns  were  ad- 
dressed by  the  Committee  in  the  development  of  the  proposed  im- 
plementing bill  and  the  Statement  of  Administrative  Action. 

On  May  3,  5,  10,  and  11,  1988,  the  Subcommittee  on  Trade  held 
informal  conceptual  markup  sessions  based  on  a  draft  implement- 
ing proposal  prepared  by  the  Administration.  On  May  17,  the  full 
Committee  held  an  informal  markup  session  and  approved  draft 
legislation  reported  by  the  Subcommittee  to  implement  provisions 
within  the  Committee's  jurisdiction  by  voice  vote,  with  amend- 
ments. 

On  May  25  and  26,  Members  of  the  Subcommittee  on  Trade  and 
Senate  Committee  on  Finance  met  in  informal  conference  to  re- 
solve differences  in  the  draft  implementing  recommendations  re- 
ported by  the  two  Committees.  These  differences  were  resolved 
with  two  exceptions,  as  described  in  a  joint  press  release  issued  on 
May  27. 

On  July  14,  1988,  the  Committee  on  Ways  and  Means  approved 
by  voice  vote  a  recommended  text  of  implementing  legislation  for 
submission  to  the  Administration,  developed  with  the  Senate  Com- 
mittee on  Finance,  the  Administration,  and  other  Congressional 
committees  of  joint  jurisdiction  on  provisions  within  the  jurisdic- 
tion of  the  Committee  on  Ways  and  Means. 

On  August  3,  the  Committee  on  Ways  and  Means  ordered  report- 
ed H.R.  5090,  to  implement  the  United  States-Canada  Free-Trade 
Agreement,  submitted  by  the  President  to  the  Congress  pursuant 
to  section  102  of  the  Trade  Act  on  July  25,  1988,  by  a  record  vote  of 
35  yeas,  1  noe. 

Section-by-Section  Analysis,  Justification,  and  Comparison 
With  Present  Law 

H.R.  5090  was  referred  to  eight  committees  in  the  House  with  ju- 
risdiction over  particular  provisions  of  the  bill.  The  Committee  on 
Ways  and  Means  was  assigned  jurisdiction  on  all  provisions  of  the 
bill  (some  provisions  jointly  with  other  committees),  except  those 
sections  dealing  with  the  importation  of  animal  vaccines  and  seeds 
(section  301(d)  and  (e));  plant  and  animal  health  regulations  (section 
301(f));  energy  (section  305);  temporary  entry  of  business  persons 
(section  307);  and  financial  services  (section  308).  The  following 
analysis  covers  only  those  provisions  of  H.R.  5090  as  ordered  re- 
ported by  the  Committee  on  Ways  and  Means  within  its  jurisdic- 
tion. 

Section  1.  Short  Title  and  Table  of  Contents 

Section  1  contains  the  short  title  of  the  Act,  which  may  be  cited 
as  the  "United  States-Canada  Free-Trade  Agreement  Implementa- 
tion Act  of  1988",  and  sets  forth  the  table  of  contents  of  the  bill. 
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Section  2.  Purposes 

Section  2  describes  the  purposes  of  the  Act.  These  purposes  are 
(1)  to  approve  and  implement  the  U.S.-Canada  Free-Trade  Agree- 
ment; (2)  to  strengthen  and  develop  U.S.-Canada  economic  relations 
for  their  mutual  benefit;  (3)  to  establish  a  free  trade  area  between 
the  two  nations;  and  (4)  to  lay  the  foundation  for  further  coopera- 
tion to  expand  and  enhance  the  benefits  of  the  Agreement. 

TITLE  I.  APPROVAL  OF  UNITED  STATES-CANADA  FREE-TRADE  AGREEMENT 
AND  RELATIONSHIP  OF  AGREEMENT  TO  UNITED  STATES  LAW 

Title  I  of  H.R.  5090  contains  provisions  of  general  application  ap- 
proving the  Agreement,  establishing  the  relationship  of  the  Agree- 
ment to  U.S.  laws,  and  setting  forth  the  procedures  for  implement- 
ing actions  under,  or  future  changes  in,  the  Agreement  in  U.S.  law. 

Section  101.  Approval  of  United  States-Canada  Free-Trade  Agree- 
ment 

Section  101  of  H.R.  5090  contains  the  basic  provisions  necessary 
for  entry  into  force  of  the  Free-Trade  Agreement  between  the 
United  States  and  Canada.  Under  subsection  (a),  and  pursuant  to 
sections  102  and  151  of  the  Trade  Act  of  1974,  the  Congress  ap- 
proves the  Agreement  entered  into  on  January  2,  1988,  two  accom- 
panying exchanges  of  letters  between  the  two  governments  on  that 
date,  and  the  Statement  of  Administrative  Action  proposed  to  im- 
plement the  Agreement,  all  submitted  to  the  Congress  on  July  25, 
1988. 

Subsection  (b)  authorizes  the  President  to  exchange  notes  with 
the  Government  of  Canada  providing  for  the  entry  into  force  of  the 
Agreement  with  respect  to  the  United  States,  on  or  after  January 
1,  1989,  at  such  time  as  the  President  determines  that  Canada  has 
taken  measures  necessary  to  comply  with  the  obligations  of  the 
Agreement.  Article  2105  of  the  Agreement  requires  that  the  Par- 
ties exchange  diplomatic  notes  certifying  that  they  have  each  com- 
pleted necessary  legal  procedures  for  entry  into  force  of  the  Agree- 
ment. Subsection  (b)  provides  for  entry  into  force  with  respect  to 
the  United  States  on  January  1,  1989,  as  provided  under  Article 
2105,  if  the  President  first  determines  that  Canada  has  also  taken 
the  measures  necessary  to  comply  with  its  obligations.  Subsection 
(b)  also  permits  entry  into  force  subsequent  to  January  1,  1989,  if 
the  necessary  domestic  implementation  procedures  have  not  been 
completed  in  both  countries  by  that  date.  This  provision  and  sec- 
tion 501,  which  makes  the  implementation  of  changes  in  U.S.  law 
under  the  bill  effective  only  upon  entry  into  force  of  the  Agree- 
ment obligations,  are  intended  to  ensure  that  the  United  States 
does  not  extend  the  benefits  under  the  Agreement  to  Canada 
unless  and  until  Canada  also  implements  the  benefits  for  the 
United  States.  Agreement  obligations  include  ensuring  compliance 
by  provincial,  State,  and  local  governments. 

Subsection  (c)  requires  the  U.S.  Trade  Representative  (USTR)  to 
submit  to  the  Congress  within  60  days  after  date  of  enactment,  but 
no  later  than  December  15,  1988,  a  report  identifying  to  the  maxi- 
mum extent  practicable  major  current  Canadian  practices  and 
their  legal  authority  that  in  the  opinion  of  the  USTR  require  a 
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change  of  Canadian  law,  regulation,  policy,  or  practice  to  bring 
them  into  conformity  with  Canada's  obligations  under  the  Agree- 
ment. The  purpose  of  this  report  is  to  aid  in  determining  whether 
Canada,  at  both  the  Federal  and  provincial  government  level,  has 
implemented  its  reciprocal  obligations  under  the  Agreement  and 
met  the  conditions  under  subsection  (b)  for  entry  into  force  of  the 
Agreement  by  the  United  States. 

The  Committee  believes  that  approval  of  the  United  States- 
Canada  Free-Trade  Agreement  as  submitted  is  in  the  U.S.  national 
interest  for  the  reasons  cited  in  the  President's  transmittal  mes- 
sage and  described  under  the  Background  and  Purpose  section  of 
this  report.  This  particular  Agreement,  however,  was  negotiated 
with  a  major  trading  partner  and  neighbor  in  the  context  of  a  long 
history  of  close  bilateral  political,  economic,  and  cultural  relations. 
The  provisions  of  the  Agreement  are  tailored  to  address  the  par- 
ticular interests  and  concerns  of  the  two  countries.  Therefore,  this 
Agreement  and  its  specific  provisions  should  not  necessarily  serve 
as  a  precedent  or  model  for  either  bilateral  or  multilateral  agree- 
ments with  other  countries  negotiated  in  other  contexts  and  situa- 
tions. Nor  does  approval  of  this  Agreement  imply  Committee  ap- 
proval of  any  future  bilateral  free  trade  agreements  with  other 
countries,  each  of  which  must  be  judged  in  the  particular  circum- 
stances and  on  its  individual  merits. 

Section  102.  Relationship  of  the  Agreement  to  United  States  Law 

Section  102  of  H.R.  5090  establishes  the  relationship  between  pro- 
visions of  the  Agreement  and  U.S.  domestic  laws,  and  the  legisla- 
tive procedures  for  considering  any  future  changes  to  U.S.  laws  to 
implement  the  Agreement.  Subsection  (a)  provides  that  no  provi- 
sion of  the  Agreement  nor  the  application  of  any  provision  which  is 
in  conflict  with  any  U.S.  law  shall  have  effect,  i.e.,  U.S.  laws  shall 
prevail  if  in  conflict  with  any  provision  of  the  Agreement.  The  im- 
plementing bill  makes  all  amendments  or  additions  to  Federal  laws 
known  to  be  necessary  or  appropriate  to  enable  full  implementa- 
tion of,  and  compliance  with,  U.S.  obligations  under  the  Agree- 
ment. Most  existing  U.S.  laws  do  not  need  to  be  amended  because 
they  do  not  require  actions  inconsistent  with  U.S.  obligations  under 
the  Agreement.  In  the  unlikely  event  that  any  future  changes  in 
Federal  statutes  should  be  necessary  to  remedy  an  unforeseen  con- 
flict between  requirements  of  a  Federal  law  and  the  Agreement, 
such  changes  can  be  enacted  in  subsequent  remedial  legislation,  in- 
cluding through  the  "fast  track"  procedures  authorized  under  sub- 
section (e).  This  treatment  is  consistent  with  the  Trade  Agreements 
Act  of  1979  implementing  the  Tokyo  round  of  multilateral  trade 
negotiations  and  the  U.S.-Israel  Free  Trade  Area  Implementation 
Act  of  1985,  both  of  which  provide  that  U.S.  laws  prevail  over  any 
conflicting  provision  of  the  international  agreements. 

As  provided  in  subsection  (b),  provisions  of  the  Agreement  will 
prevail  over  any  conflicting  State  or  local  law,  including  any  State 
law  regulating  or  taxing  the  business  of  insurance,  or  any  conflict- 
ing application  of  such  law,  to  the  extent  of  the  conflict.  The  Presi- 
dent shall  initiate  consultations  with  State  governments  on  the  im- 
plementation of  U.S.  obligations  under  the  Agreement  through  the 
intergovernmental   trade   policy  advisory  committees   established 
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under  section  306(c)(2)(A)  of  the  Trade  and  Tariff  Act  of  1984  to 
achieve  conformity  of  State  laws  and  practices  with  the  Agreement 
and  shall  consult  with  individual  States  as  necessary  to  deal  with 
particular  questions  that  may  arise.  The  United  States  may  chal- 
lenge any  provision  of  State  law  or  its  application  on  the  ground 
that  the  provision  or  application  is  inconsistent  with  the  Agree- 
ment, in  the  event  that  consistency  is  not  achieved  through  consul- 
tations. 

These  provisions  implement  the  obligation  under  Article  103  of 
the  Agreement  for  both  Parties  to  take  all  necessary  steps  to 
ensure  observance  of  provisions  by  State,  provincial,  and  local  gov- 
ernments, and  are  consistent  with  the  Constitutional  preemption 
doctrine.  As  stated  in  the  Statement  of  Administrative  Action,  the 
Attorney  General  would  consider  the  advice  of  the  USTR  on 
whether  the  Canadian  government  has  objected  to  the  particular 
State  measure  and  on  the  extent  to  which  Canada  has  assured  con- 
formity of  provincial  measures  with  the  Agreement  in  determining 
whether  to  bring  a  court  action  against  the  State  measure.  No 
problems  with  State  measures  are  anticipated  and  court  action 
would  be  only  a  last  resort. 

Subsection  (c)  provides  that  no  person  other  than  the  United 
States  shall  (1)  have  any  cause  of  action  or  defense  under  the 
Agreement  or  by  virtue  of  Congressional  approval  of  the  Agree- 
ment, or  (2)  challenge,  in  any  action  brought  under  any  provision 
of  law,  any  action  or  inaction  by  any  Federal,  State,  or  local  gov- 
ernment department  or  agency,  on  the  ground  that  such  action  or 
inaction  is  inconsistent  with  the  Agreement.  In  other  words,  a  pri- 
vate party  does  not  have  the  right  to  sue  a  Federal,  State,  or  pri- 
vate party  (or  raise  a  defense  against  such  a  party  in  a  suit)  on 
grounds  of  consistency  or  inconsistency  with  the  Agreement.  Also, 
there  is  no  private  right  of  action  to  challenge,  under  any  other  or- 
ganic law,  any  action  or  inaction  by  the  United  States  or  a  State  or 
local  government  on  the  ground  that  it  is  inconsistent  with  the 
Agreement.  For  example,  a  private  party  cannot  bring  an  action  to 
require,  preclude,  or  modify  government  exercise  of  discretionary 
or  general  "public  interest '  authorities  under  other  provisions  of 
law.  These  prohibitions  are  based  on  the  premise  that  it  is  the  re- 
sponsibility of  the  Federal  Government  as  set  forth  in  subsection 
(b)  described  above,  and  not  private  citizens,  to  ensure  that  State 
laws  are  consistent  with  the  Agreement. 

This  general  prohibition  on  private  right  of  action  based  on  the 
Agreement  or  its  approval  by  Congress  under  section  101(a)  does 
not  preclude  the  right  to  challenge  on  constitutional  grounds  cer- 
tain provisions  in  section  516A(g)(4)  of  the  Tariff  Act  of  1930  as 
added  by  section  401(c)  of  the  implementing  bill.  Nor  does  the  pro- 
hibition address  the  question  of  a  private  right  of  action  based  on 
provisions  of  this  Act  other  than  section  101(a)  of  the  implementing 
bill. 

Subsection  (d)  requires  that  initial  implementing  regulations  nec- 
essary or  appropriate  to  carry  out  actions  proposed  in  the  State- 
ment of  Administrative  Action  be  issued,  to  the  maximum  extent 
feasible,  within  one  year  after  the  Agreement  enters  into  force,  or 
within  one  year  after  the  effective  date  of  any  implementing  action 
that  takes  effect  after  entry  into  force. 
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Subsection  (e)  applies  the  special  so-called  "fast  track"  require- 
ments and  procedures  of  section  3(c)  of  the  Trade  Agreement  Act  of 
1979  (Public  Law  96-39)  to  Congressional  approval  of  any  amend- 
ment, repeal,  or  enactment  of  a  U.S.  statute  that  the  President  de- 
termines to  be  necessary  or  appropriate  to  implement  a  require- 
ment of,  amendment  to,  or  recommendation  under  the  Agreement 
subsequent  to  enactment  of  H.R.  5090.  These  procedures  could  be 
used,  for  example,  to  conform  U.S.  law  to  any  future  changes  that 
might  be  made  in  the  Agreement  or  to  comply  with  the  decisions  of 
dispute  settlement  proceedings  under  the  Agreement. 

These  "fast  track"  procedures  shall  not  apply,  however ,  to  any 
bill  submitted  to  the  Congress  more  than  30  months  after  the 
Agreement  enters  into  force.  Congress  intends  this  time  limit  on 
the  use  of  the  "fast  track"  to  provide  incentive  for  both  countries 
to  reach  expeditious  agreement  on  the  expansion  of  obligations  in 
areas  not  addressed  or  insufficiently  covered  by  the  present  Agree- 
ment, particularly  those  areas  on  which  negotiating  objectives  are 
outlined  in  section  304  of  the  implementing  bill  and  more  effective 
rules  on  subsidy  practices. 

Section  3(c)  of  the  Trade  Agreements  Act  of  1979  requires  the 
President,  at  least  30  days  before  submitting  a  draft  bill  and  state- 
ment of  any  proposed  administrative  action  to  implement  a  re- 
quirement, amendment,  or  recommendation  of  an  agreement,  to 
consult  with  the  House  Committee  on  Ways  and  Means  and  the 
Senate  Committee  on  Finance,  as  well  as  with  any  other  House  or 
Senate  committee  of  jurisdiction,  on  all  matters  relating  to  imple- 
mentation. The  bill  submitted  by  the  President  is  subject  to  consid- 
eration by  the  Congress  under  the  same  "fast  track'  rules  of  sec- 
tion 151  of  the  Trade  Act  of  1974  as  apply  to  the  consideration  of 
the  Agreement  itself  and  to  H.R.  5090.  Each  committee  of  jurisdic- 
tion is  subject  to  automatic  discharge  after  45  legislative  days,  fol- 
lowed by  a  maximum  15  legislative  days  for  floor  action;  no  amend- 
ments are  permitted  in  the  implementing  bill  following  its  intro- 
duction. 

Section  103.  Consultation  and  Lay-Over  Requirements  for,  and  Ef- 
fective Date  of  Proclaimed  Actions 

Certain  provisions  of  H.R.  5090  specifically  authorize  the  Presi- 
dent to  implement  actions  by  proclamation,  subject  to  the  consulta- 
tion and  lay-over  requirements  of  section  103(a).  Those  actions  may 
be  proclaimed  only  if  (1)  the  President  has  obtained  advice  on  the 
proposed  action  from  the  appropriate  private  sector  advisory  com- 
mittees established  under  section  135  of  the  Trade  Act  of  1974  and 
from  the  U.S.  International  Trade  Commission  (ITC);  (2)  the  Presi- 
dent has  submitted  a  report  to  the  House  Committee  on  Ways  and 
Means  and  the  Senate  Committee  on  Finance  setting  forth  the  pro- 
posed action  and  reasons  therefor  and  the  advice  obtained;  and  (3) 
at  least  60  calendar  days  have  expired  after  the  first  two  require- 
ments are  met,  during  which  period  the  President  has  consulted 
with  the  Committees  on  the  proposed  action. 

These  requirements  would  apply  to  proclamation  under  section 
201(b)  of  agreed  modifications  of  the  staging  of  duty  reductions  or 
other  modifications  of  tariffs  set  forth  in  the  Agreement,  changes 
in  the  Annex  Rules  applied  under  the  rules  of  origin  (but  not  to 
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amendments  in  the  basic  rules  of  origin  themselves,  which  would 
require  implementing  legislation),  modifications  to  the  tariff  sched- 
ules under  section  104(b)  to  implement  provisions  after  the  Agree- 
ment enters  into  force,  and  proclamation  under  section  204(b)  of 
additional  drawback  eligible  goods.  These  procedural  requirements 
ensure  that  U.S.  domestic  interests  most  directly  affected  and  the 
Congress  are  consulted  and  have  adequate  opportunity  to  provide 
their  input  and  views  before  substantive  changes  in  the  application 
of  the  Agreement  are  implemented. 

Subsection  (b)  requires  that  any  other  actions  authorized  to  be 
proclaimed  by  the  President  by  the  implementing  bill  without 
being  subject  to  the  consultation/ lay-over  requirements  not  take 
efect  before  15  days  after  the  text  of  the  proclamation  is  published 
in  the  Federal  Register,  in  order  to  provide  notice  to  the  trading 
community.  This  authority  may  be  used  to  implement  technical 
changes,  such  as  modifications  to  the  tariff  schedules  authorized 
under  section  104(b)  prior  to  entry  into  force  of  the  Agreement,  as 
well  as  to  proclaim  the  schedules  of  U.S.  duty  reductions  and  draw- 
back eligible  goods  under  the  present  Agreement  as  submitted  to 
and  approved  by  the  Congress. 

Section  104.  Harmonized  System 

The  Agreement  utilizes  the  nomenclature  system  established 
under  the  International  Convention  on  the  Harmonized  Commodity 
Description  and  Coding  System  (known  as  the  "Harmonized 
System").  The  schedules  of  tariff  reductions,  the  classifications  for 
applying  the  rules  of  origin,  the  special  provisions  on  fresh  fruits 
and  vegetables,  and  other  provisions  of  the  Agreement  are  based 
on  the  Harmonized  System.  If  that  System  has  not  been  imple- 
mented in  U.S.  law  before  the  Agreement  enters  into  force,  section 
104  of  H.R.  5090  provides  that  the  President  shall  proclaim  such 
modifications  to  the  Tariff  Schedules  of  the  United  States  (TSUS) 
as  may  be  necessary  to  give  effect  to  the  schedule  of  rate  reduc- 
tions, rules  and  origin,  and  other  provisions  that  would,  but  for  the 
absence  of  implementation,  be  proclaimed  under  the  Harmonized 
System  until  such  time  as  the  System  is  implemented.  H.R.  4848, 
the  omnibus  trade  bill  which  passed  the  House  of  Representatives 
on  July  13,  1988,  contains  a  provision  which  would  implement  the 
Harmonized  System.  The  authority  under  section  104  will  enable 
the  United  States  to  implement  fully  its  obligations  under  the 
Agreement  using  the  present  U.S.  nomenclature  system  in  the 
event  that  H.R.  4848  or  similar  legislation  implementing  the  Har- 
monized System  is  not  enacted  this  year. 

Modifications  to  the  TSUS  that  will  take  effect  concurrently  with 
entry  into  force  of  the  Agreement  must  be  published  in  the  Federal 
Register  at  least  30  days  before  that  date,  and  any  subsequent 
modifications  are  subject  to  the  consultation/ lay-over  require- 
ments. These  requirements  ensure  advance  notice  to  traders  of  how 
classifications  of  products  are  affected  by  the  Agreement.  The  Com- 
mittee expects  that  the  modifications  and  the  publication  would 
consist  of  a  simple  conversion  from  the  Harmonized  System  to  the 
TSUS  nomenclature. 
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Section  105.  Implementing  Actions  in  Anticipation  of  Entry  into 
Force 

Section  105  of  H.R.  5090  authorizes  the  President,  subject  to  the 
consultation  /lay-over  requirements  of  section  103,  to  proclaim  such 
actions  and  for  U.S.  Government  officers  to  issue  such  regulations 
as  may  be  necessary  to  ensure  that  provisions  of  the  implementing 
bill  or  amendments  made  by  the  bill  that  take  effect  on  the  date 
the  Agreements  enters  into  force  are  appropriately  implemented 
on  that  date.  Such  proclamations  and  regulations  cannot  be  effec- 
tive before  the  Agreement  enters  into  force.  Since  this  provision 
and  the  consultation/ lay-over  procedures  are  effective  upon  enact- 
ment of  the  bill,  the  President  may  proclaim  at  the  same  time  as 
he  issues  the  initial  proclamation  when  the  Agreement  enters  into 
force  any  changes  in  the  Agreement  agreed  to  with  Canada  prior  to 
that  date  to  which  the  authority  under  section  103(a)  applies,  such 
as  accelerated  staging  of  tariff  reductions,  if  the  consultation/lay- 
over requirements  have  been  met  before  entry  into  force. 

TITLE  II.  TARIFF  MODIFICATIONS,  RULES  OF  ORIGIN,  USER  FEES, 
DRAWBACK,  ENFORCEMENT,  AND  OTHER  CUSTOMS  PROVISIONS 

Title  II  of  H.R.  5090  provides  or  enacts  the  authorities  necessary 
for  the  United  States  to  implement  and  administer  the  preferential 
tariff  treatment  and  other  customs  obligations  under  the  Agree- 
ment. 

Section  201.  Tariff  Modifications 

Section  201  of  H.R.  5090  contains  the  authority  necessary  for  the 
President  to  reduce  and  eliminate  U.S.  rates  of  duty  as  necessary 
or  appropriate  to  implement  the  free  trade  area  under  the  Agree- 
ment with  respect  to  imports  of  articles  originating  in  Canada.  At 
the  present  time  imports  from  Canada  are  subject  to  most-favored- 
nation  (MFN)  rates  of  duty,  except  for  motor  vehicles  and  original 
equipment  parts  covered  by  the  U.S.-Canadian  Automotive  Agree- 
ment implemented  in  1966.  The  President  does  not  have  tariff  proc- 
lamation authority  under  present  law  to  fulfill  U.S.  international 
obligations  under  the  Agreement  to  establish  a  free  trade  area  with 
Canada. 

Subsection  (a)  authorizes  the  President  to  proclaim  such  modifi- 
cations or  continuance  of  any  existing  U.S.  duty,  continuance  of  ex- 
isting duty-free  or  excise  treatment,  or  such  additional  duties  as  he 
determines  necessary  or  appropriate  to  carry  out  Article  401  of  the 
Agreement  and  the  schedule  of  duty  reductions  with  respect  to 
Canada  set  forth  in  Annexes  401.2  and  401.7  of  the  Agreement,  as 
submitted  to  and  approved  by  the  Congress  under  section  101(a)  of 
the  implementing  bill.  This  proclamation  authority  includes  a  tech- 
nical correction  in  the  application  of  duties  to  export  to  Canada 
covered  by  temporary  importation  bonds. 

Subsection  (b)  authorizes  the  President  to  proclaim,  subject  to  the 
consultation /lay-over  requirements  of  section  103(a),  such  modifica- 
tions as  are  agreed  to  with  Canada  regarding  the  scheduled  staging 
of  any  duty  reductions  in  the  Annexes,  as  well  as  modifications  or 
continuance  of  existing  duty  or  duty-free  treatment  or  additional 
duties  as  he  determines  necessary  or  appropriate  to  maintain  the 
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general  level  of  reciprocal  and  mutually  advantageous  concessions 
with  Canada  provided  by  the  Agreement.  For  example,  this  author- 
ity will  allow  the  President  to  proclaim,  at  the  time  the  Agreement 
enters  into  force,  any  modifications  in  the  schedules  of  staged  duty 
reductions  approved  by  the  Congress  in  the  implementing  bill  if 
such  modifications  are  agreed  to  with  Canada  and  the  consulta- 
tion/lay-over requirements  are  met  between  date  of  enactment  of 
the  implementing  bill  and  entry  into  force  of  the  Agreement. 

Subsection  (c)  places  specific  conditions  on  the  implementation  of 
duty  reductions  on  articles  referred  to  in  Article  2008  of  the  Agree- 
ment in  conjunction  with  plywood  standards.  The  Congress  encour- 
ages the  President  to  facilitate  the  preparation  and  implementa- 
tion with  Canada  of  common  performance  standards  for  the  use  of 
softwood  plywood  and  other  structural  panels  for  construction  pur- 
poses. The  President  must  report  to  Congess  on  the  incorporation 
of  such  standards  into  U.S.  and  Canadian  building  codes  and  may 
implement  the  tariff  concessions  referred  to  in  Article  2008  on 
softwood  plywood  and  other  specified  articles  when  he  determines 
that  the  necessary  conditions  have  been  met.  Any  such  tariff  reduc- 
tions shall  be  in  equal  annual  stages  ending  January  1,  1998, 
unless  they  commence  after  January  1,  1991. 

Section  202.  Rules  of  Origin 

Subsection  202  of  H.R.  5090  enacts  the  basic  rules  of  origin  set 
forth  in  Articles  301  through  304  of  the  Agreement  and  the  "Inter- 
pretation" of  the  rules  section  under  Annex  301.2  as  statutory  pro- 
visions in  this  implementing  legislation.  Any  future  changes  to 
these  provisions  would  require  legislation,  which  could  be  submit- 
ted under  the  "fast  track"  procedures  authorized  under  section 
102(e)  of  the  implementing  bill  during  the  30-month  period  after 
the  Agreement  enters  into  force. 

Subsection  (d)  authorizes  the  President  to  proclaim  the  "Rules" 
portion  of  Annex  301.2  of  the  Agreement,  which  set  forth  the  de- 
tailed changes  in  tariff  classification  under  the  Harmonized  System 
which  constitute  a  sufficient  degree  of  processing  or  assembly  to 
meet  the  rules  of  origin.  Two  technical  changes  are  made  in  these 
rules  to  reflect  corrections  since  conclusion  of  the  Agreement  on 
January  1,  1988.  The  President  may  proclaim  modifications  to 
these  technical  "Rules"  as  may  be  agreed  to  with  Canada,  subject 
to  the  consultation /lay-over  requirements  of  section  103(a). 

The  rules  of  origin  are  established  to  determine  whether  goods 
traded  between  the  United  States  and  Canada  are  eligible  for  pref- 
erential treatment  provided  under  the  Agreement  to  goods  origi- 
nating in  the  Parties.  Goods  produced  wholly  in  the  United  States 
and/or  Canada  will  qualify  for  preferential  treatment.  Goods  con- 
taining materials  from  third  countries  will  qualify  for  preferential 
treatment  only  if  the  materials  undergo  a  sufficient  degree  of  proc- 
essing or  assembly  in  one  or  both  Parties  to  result  in  physically 
and  commercially  significant  changes  in  the  product  that  change 
its  tariff  classification  under  the  Harmonized  System.  For  some 
goods  at  least  one-half  of  the  cost  of  manufacturing  must  be  attrib- 
utable to  U.S.  or  Canadian  materials  and/or  direct  costs  of  process- 
ing incurred  in  one  or  both  Parties.  Preferential  treatment  cannot 
be  granted  to  any  goods  altered  merely  to  circumvent  the  rules  of 
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origin,  or  as  a  result  of  simple  packaging  or  combining  operations 
or  mere  dilution.  Goods  further  processed  in  a  third  country  before 
shipment  to  one  of  the  Parties  or  merely  transshipped  from  a  third 
country  also  cannot  qualify  for  preferential  treatment.  The  State- 
ment of  Administrative  Action  further  clarifies  how  the  rules  of 
origin  will  be  applied  to  prevent  abuses  and  to  ensure  that  the  ben- 
efits of  preferential  tariff  treatment  in  the  U.S.  market  accrue  to 
goods  originating  in  Canada,  not  in  third  countries. 

These  rules  will  be  applied  by  the  United  States  in  determining 
whether  goods  originate  in  Canada  for  purposes  of  the  reduction 
and  elimination  of  tariffs  under  the  Agreement,  and  to  implement 
other  specific  provisions  of  the  Agreement  where  reference  is  made 
to  goods  *  'originating  in  the  territory  of  a  Party,"  in  particular  the 
temporary  tariff  provisions  for  fresh  fruits  and  vegetables,  the 
Meat  Import  Act,  and  bilateral  emergency  relief.  Under  the 
present  rule  of  origin,  goods  are  considered  to  be  a  product  of  a 
particular  country  if  they  are  either  wholly  the  growth,  product,  or 
manufacture  of  such  country  of  if  they  have  been  "substantially 
transformed'  '  in  such  country.  This  rule  will  continue  to  apply  to 
import  and  export  restrictions  under  Article  407  of  the  Agreement 
and  to  global  import  relief  measures  applied  to  Canada  authorized 
under  Article  1102  of  the  Agreement. 

Subsection  (e)  authorizes  the  President  to  proclaim  modifications 
in  the  Harmonized  System  to  the  definition  of  Canadian  articles 
(pertaining  to  administration  of  the  Auto  Pact)  to  conform  with 
Chapter  3  of  the  Agreement,  since  the  rules  of  origin  under  the 
Agreement  apply  to  imports  of  all  automotive  products  from 
Canada,  including  articles  covered  by  the  Auto  Pact.  The  Secretary 
of  the  Treasury  shall  prescribe  regulations  to  administer  the  value 
requirement  under  the  rules  of  origin  with  respect  to  vehicles 
based  on  an  average  for  vehicles  of  the  same  class  or  of  sister  vehi- 
cles, assembled  in  the  same  plant,  as  an  alternative  to  calculating 
the  value  content  of  each  vehicle. 

Subsection  (g)  authorizes  the  Secretary  of  Commerce  to  issue  reg- 
ulations governing  exports  to  Canada  of  apparel  products  made  in 
either  Party  from  fabric  of  third  countries,  in  order  to  establish 
which  exports  of  such  products  shall  be  permitted  to  claim  prefer- 
ential tariff  treatment  under  the  tariff  rate  quota  established 
under  the  Agreement  as  a  limited  exception  to  the  general  rule  of 
origin.  Under  that  general  rule,  textile  and  apparel  products  must 
undergo  a  "double  transformation' '  in  either  or  both  countries  to 
be  considered  products  of  either  Canada  or  the  United  States  for 
purposes  of  preferential  tariff  treatment. 

Section  203.  Customs  User  Fees 

Section  203  of  H.R.  5090  amends  section  13031(b)  of  the  Consoli- 
dated Omnibus  Budget  Reconciliation  Act  of  1985  to  implement  the 
obligation  under  Article  403  of  the  Agreement  to  phase  out  and 
exempt  goods  of  Canadian  origin  from  the  ad  valorem  customs  user 
fees  charged  under  that  Act  over  three  years  starting  on  January 
1,  1990.  At  the  present  time,  a  customs  user  fee  of  0.17  percent  ad 
valorem  is  applicable  to  all  merchandise  imported  into  the  United 
States  to  cover  the  costs  of  customs  processing,  with  limited  excep- 
tions. The  amendment  also  provides  that  any  customs  services  on 
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imports  exempt  from  the  fee  cannot  be  funded  with  money  con- 
tained in  the  Customs  User  Fee  Account.  This  provision  was  neces- 
sary in  order  to  protect  third  countries  from  bearing  an  inordinate 
burden  in  funding  the  commercial  operations  of  the  Customs  Serv- 
ice. It  is  not  intended,  however,  to  preclude  the  expenditure  of 
funds  derived  from  user  fees  for  overtime  inspectional  services  as- 
sociated with  processing  passengers  and  cargo  arriving  from 
Canada  pursuant  to  the  recent  amendment  contained  in  the  Omni- 
bus Reconciliation  Act  of  1987,  which  authorized  direct  reimburse- 
ment of  overtime  inspectional  services  before  being  deposited  into 
the  User  Fee  Account. 

Section  204.  Drawback 

Section  204  of  H.R.  5090  amends  sections  311,  312,  313,  and  562  of 
the  Tariff  Act  of  1930  (relating  to  bonded  warehouses  and  draw- 
back) to  bring  U.S.  domestic  law  into  compliance  with  the  obliga- 
tions under  Article  404  of  the  Agreement  to  end  duty  drawback  on 
exports  between  the  United  States  and  Canada  as  of  January  1, 
1994,  with  limited  exceptions.  U.S.  duty  drawback  programs  pro- 
vide for  the  refund  of  duties  paid  on  imported  goods  when  such 
goods,  or  substituted  domestic  goods,  are  exported  or  incorporated 
into  articles  which  are  subsequently  exported.  Under  certain  cir- 
cumstances, U.S.  law  also  allows  for  the  nonpayment  of  duties  on 
imported  articles  placed  into  certain  types  of  bonded  manufactur- 
ing warehouses  where  the  resulting  articles  are  subsequently  ex- 
ported, and  certain  goods  are  entitled  to  duty-free  entry  under  tem- 
porary importation  bond. 

Limited  exceptions  under  Article  404  continue  drawback  for 
goods  exported  in  essentially  the  same  condition  on  exportation  as 
on  importation  and  dutiable  goods  originating  in  either  Party  in- 
corporated or  directly  consumed  in  the  production  of  goods  subse- 
quently exported  to  the  other  Party.  Subsection  (b)  authorizes  the 
President  to  proclaim  those  citrus  and  apparel  products  (specified 
in  the  Statement  of  Administrative  Action)  on  which  drawback 
would  also  be  maintained.  The  President  may  also  proclaim,  sub- 
ject to  the  consultation /lay-over  requirements  of  section  103(a),  the 
exemption  agreed  to  with  Canada  of  any  additional  goods,  or  a 
delay  beyond  January  1,  1994,  agreed  to  with  Canada  on  the  draw- 
back prohibition  with  respect  to  any  goods,  as  provided  under  Arti- 
cle 404.  All  these  various  exceptions  are  defined  as  "drawback  eligi- 
ble goods"  under  section  204(a)  of  the  implementing  bill.  In  no  case 
may  drawback  be  paid  with  respect  to  countervailing  or  antidump- 
ing duties. 

Subsection  (c)  amends  section  3(a)  of  the  Foreign  Trade  Zones  Act 
to  implement  the  obligations  under  Article  404  that,  with  the  ex- 
ception of  "drawback  eligible  goods,"  goods  withdrawn  from  a  for- 
eign trade  zone  shall  be  subject  to  duty  on  exportation  to  Canada 
as  of  January  1,  1994  (or  a  later  date  agreed  to  with  Canada  and 
proclaimed  by  the  President  subject  to  the  consultation /lay-over  re- 
quirements), to  the  same  extent  as  if  the  product  were  destined  for 
consumption  in  the  United  States.  Under  the  U.S.  Foreign  Trade 
Zone  program,  imported  goods  may  enter  an  authorized  foreign 
trade  zone  for  manipulation  or  further  manufacture  without  the 
payment  of  duties.  When  the  finished  goods  are  withdrawn  from 
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the  zone  for  consumption  in  the  United  States,  duties  must  be  paid 
on  the  value  of  any  foreign  components  at  either  the  component  or 
finished-good  tariff  rate.  If  the  goods  are  exported  and  do  not  enter 
U.S.  commerce,  no  duties  must  be  paid. 

Section  205.  Enforcement 

Section  205  of  H.R.  5090  implements  to  the  customs  administra- 
tion provisions  under  Annex  406  of  the  Agreement  regarding  certi- 
fications of  origin  and  enforcement  in  order  to  avoid  false  claims  of 
U.S.  or  Canadian  origin  for  purposes  of  avoiding  payment  of  duties. 
The  Agreement  authorizes  the  Parties  to  require  importers  to 
submit  a  declaration  of  origin  to  customs  officials  provided  by  the 
exporter  and  requires  each  Party  to  make  it  unlawful  for  an  ex- 
porter to  provide  a  false  certification  of  origin. 

Subsection  (a)  requires  U.S.  exporters  who  certify  that  goods  ex- 
ported to  Canada  meet  the  rule  of  origin  requirements  under  the 
Agreement  to  provide,  upon  request,  a  copy  of  that  certification  to 
a  U.S.  customs  official.  Any  person  that  fails  to  provide  the  copy  is 
liable  for  a  civil  penalty  of  up  to  $10,000.  Any  person  that  certifies 
falsely  that  goods  exported  to  Canada  meet  the  rules  of  origin  is 
subject  to  the  same  civil  penalties  provided  under  section  592  of  the 
Tariff  Act  of  1930  for  a  violation  of  section  592(a)  of  the  Act  by 
fraud,  gross  negligence,  or  negligence,  as  the  case  may  be.  The  pro- 
cedures and  provisions  of  section  592  applicable  to  violations  under 
section  592(a)  shall  apply  to  such  false  certifications. 

Subsection  (b)  amends  section  508  of  the  Tariff  Act  of  1930  to  re- 
quire exporters  to  Canada  to  make,  keep,  and  render  for  examina- 
tion and  inspection  records  pertaining  to  such  exportations,  includ- 
ing certifications  of  origin.  Any  person  who  fails  to  retain  such 
records  shall  be  subject  to  a  civil  penalty  not  to  exceed  $10,000. 

Since  the  U.S.  Customs  Service  has  existing  export  enforcement 
authorities  to  conduct  outbound  searches  and  to  take  necessary  en- 
forcement actions  with  respect  to  suspected  illegal  exports,  no  addi- 
tional statutory  authority  is  necessary  for  the  Customs  Service  to 
implement  the  export  enforcement  provisions  of  the  Agreement  or 
implementing  bill. 

Section  206.  Exemption  from  Lottery  Ticket  Embargo 

Section  206  of  H.R.  5090  amends  section  305(a)  of  the  Tariff  Act 
of  1930  to  exempt,  as  of  January  1,  1993,  any  lottery  ticket,  printed 
paper  that  may  be  used  as  a  lottery  ticket,  or  advertisement  of  any 
lottery  that  is  printed  in  Canada  for  use  in  connection  with  U.S. 
lottery  from  the  embargo  imposed  under  that  section  on  the  impor- 
tation of  lottery  tickets  and  related  materials.  Section  206  imple- 
ments the  U.S.  obligation  under  Article  407  of  the  Agreement  to 
exempt  Canada  from  the  embargo. 

Section  207.  Production-Based  Duty  Remission  Programs  with  Re- 
spect to  Automotive  Products 

Article  1002(3)  of  the  Agreement  prohibits  Canada  from  granting 
production-based  duty  waivers  to  any  companies  other  than  those 
specifically  listed  in  Part  Three  of  Annex  1002.1.  Those  waivers 
must  terminate  not  later  than  January  1,  1996,  or  on  such  earlier 
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date  specified  in  existing  agreements  between  Canada  and  the 
waiver  recipient. 

Section  207  of  H.R.  5090  responds  to  Member  concerns  that  the 
Canadian  production-based  duty  remission  programs  on  automotive 
products  strictly  comply  with  Canada's  obligations  under  the 
Agreement  and  the  GATT  and  that  U.S.  rights  are  enforced  if  the 
programs  are  inconsistent  with  those  obligations.  Subsection  (a)  re- 
quires the  USTR  to  undertake  a  study  to  determine  whether  any 
production-based  duty  remission  programs  of  Canada  with  respect 
to  automotive  products  are  either  (1)  inconsistent  with  the  provi- 
sions of,  or  otherwise  deny  benefits  to  the  United  States  under,  the 
GATT,  or  (2)  being  implementing  inconsistently  with  the  obliga- 
tions under  Article  1002  not  to  expand  the  extent,  application,  or 
duration  of  such  programs.  The  USTR  must  also  determine  wheth- 
er to  initiate  an  investigation  under  section  301  of  the  Trade  Act  of 
1974  with  respect  to  any  such  programs. 

Subsection  (b)  requires  the  USTR  to  submit  a  report  to  the  Con- 
gress no  later  than  June  30,  1989  (or  by  September  30,  1989,  if  an 
extension  is  necessary)  containing  (1)  the  results  of  the  study,  as 
well  as  a  description  of  the  basis  used  for  measuring  and  verifying 
compliance  with  the  obligations,  and  (2)  any  determination  made 
on  initiation  of  a  section  301  investigation  and  the  reasons  there- 
for. The  USTR  shall  also  continue  to  monitor  the  degree  of  Canadi- 
an compliance  with  the  obligations  under  Article  1002. 

TITLE  III.  APPLICATION  OF  AGREEMENT  TO  SECTORS  AND  SERVICES 

Title  III  of  H.R.  5090  contains  amendments  to  various  U.S.  laws 
necessary  to  implement  obligations  under  the  Agreement  pertain- 
ing to  trade  in  specific  sectors,  implements  provisions  in  the  Agree- 
ment authorizing  import  safeguard  measures,  and  provides  authori- 
ties and  objectives  for  further  bilateral  negotiations  to  expand  the 
scope  and  benefits  of  the  Agreement  in  specific  areas.  Sections  301 
(d),  (e),  and  (f)  (pertaining  to  importation  of  animal  vaccines  and 
seeds,  and  plant  and  animal  health  regulations),  305  (energy),  307 
(temporary  entry  of  business  persons),  and  308  (amendment  to  sec- 
tion 5136  of  the  revised  statutes)  are  not  within  the  jurisdiction  of 
the  Committee  on  Ways  and  Means. 

Section  SOL  Agriculture 

Section  301  of  H.R.  5090  makes  necessary  or  appropriate  changes 
in  U.S.  laws  to  implement  provisions  of  the  Agreement  concerning 
bilateral  trade  in  certain  agricultural  products. 

1.  Temporary  duties  on  fresh  fruits  and  vegetables. — Section 
301(A)  of  the  implementing  bill  incorporates  in  U.S.  law  the  provi- 
sions of  Article  702  of  the  Agreement  establishing  the  right  under 
certain  conditions  for  either  Party  during  the  twenty-year  period 
after  the  Agreement  enters  into  force  to  impose  a  temporary  duty 
on  imports  of  fresh  fruits  and  vegetables. 

Subsection  (a)  authorizes  the  Secretary  of  Agriculture  to  recom- 
mend to  the  President  the  imposition  of  a  temporary  duty  on  im- 
ports of  any  Canadian  fresh  fruit  or  vegetable  (defined  under  para- 
graph (6)),  if  the  Secretary  determines  that  (1)  for  each  of  5  consec- 
utive working  days  the  import  price  of  the  Canadian  fresh  fruit  or 
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vegetable  is  below  90  percent  of  the  corresponding  5-year  average 
monthly  import  price,  and  (2)  the  planted  acreage  in  the  United 
States  for  the  like  fruit  or  vegetable  is  no  higher  than  the  average 
planted  acreage  over  the  preceding  5  years,  excluding  the  years 
with  the  highest  and  lowest  acreage.  The  Secretary  will  publish 
notice  of  a  determination  that  the  two  conditions  exist  in  the  Fed- 
eral Register.  In  determining  whether  to  recommend  to  the  Presi- 
dent imposition  of  a  temporary  duty,  the  Secretary  shall  consider 
whether  these  two  conditions  have  led  to  a  distortion  in  U.S.- 
Canada trade  of  the  fruit  or  vegetable  and,  if  so,  whether  imposi- 
tion of  the  duty  is  appropriate,  including  consideration  of  whether 
it  would  significantly  correct  this  distortion. 

Within  7  days  of  receiving  the  Secretary's  recommendation,  the 
President  shall  determine  whether  to  impose  a  temporary  duty 
after  taking  into  account  the  national  economic  interests  of  the 
United  States  and,  if  so,  shall  proclaim  the  temporary  duty  on  the 
Canadian  fresh  fruit  or  vegetable  concerned.  Any  temporary  duty, 
together  with  any  other  duty  in  effect,  shall  not  exceed  the  lesser 
of:  (1)  the  column  one  (MFN)  duty  in  effect  prior  to  January  1, 
1989,  for  the  applicable  season,  or  (2)  the  column  one  duty  in  effect 
at  the  time  the  temporary  duty  is  applied.  No  temporary  duty  shall 
apply  to  shipments  in  transit  on  the  first  day  that  the  duty  is  effec- 
tive. 

Any  temporary  duty  shall  cease  to  apply  to  articles  entered  on  or 
after  the  earlier  of  (1)  the  day  following  5  consecutive  working  days 
in  which  the  Secretary  determines  that  the  Canadian  point  of  ship- 
ment price  exceeds  90  percent  of  the  corresponding  5-year  average 
monthly  import  price;  or  (2)  180  days  after  the  temporary  duty  first 
took  effect.  No  temporary  duty  may  be  applied  during  the  same 
time  as  any  import  relief  under  the  Trade  Act  of  1974  is  in  effect 
with  respect  to  such  fruit  or  vegetable. 

The  Secretary  of  Agriculture  may  issue  regulations  to  implement 
these  provisions.  The  Commissioner  of  Customs  and  the  Director  of 
the  Bureau  of  the  Census  shall  cooperate  in  providing  the  Secre- 
tary timely  information  and  import  data  to  administer  the  provi- 
sion. This  authority  to  impose  temporary  duties  expires  twenty 
years  after  the  Agreement  enters  into  force. 

2.  Meat  Import  Act  of  1979.—  Section  301(b)  of  the  implementing 
bill  amends  the  Meat  Import  Act  of  1979  to  implement  the  obliga- 
tion under  Article  704  of  the  Agreement  prohibiting  either  Party 
from  imposing  import  restrictions  on  meat  imports  from  the  other 
Party  except  in  specified  circumstances. 

The  Meat  Import  Act  of  1979  requires  the  imposition  of  quotas 
on  imports  of  beef,  veal,  mutton,  and  goat  meat  at  a  level  fixed  by 
a  statutory  formula  (statutory  base  of  1,204,600,000  pounds  adjust- 
ed by  a  countercyclical  formula)  when  the  aggregate  quantity  of 
such  imports  on  an  annual  basis  is  expected  to  exceed  110  percent 
of  that  adjusted  base  quantity  level.  However,  quotas  cannot  be 
below  1,250,000,000  pounds.  The  President  may  suspend  or  raise 
quotas  based  on  overriding  national  economic  or  security  interests, 
inadequate  domestic  supplies  at  reasonable  prices,  or  trade  agree- 
ments implementing  the  policy.  It  has  been  U.S.  practice  to  negoti- 
ate voluntary  restraint  agreements  with  one  or  more  supplying 
countries  if  necessary  to  avoid  triggering  unilateral  quotas. 
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Section  301(b)  amends  the  Meat  Import  Act  of  1979  to  delete  Ca- 
nadian meat  from  the  formula  calculation  and  to  adjust  the  mini- 
mum quota  level  accordingly.  Meat  articles  originating  in  Canada 
(as  determined  by  the  Agreement  rules  of  origin  enacted  under  sec- 
tion 202)  would  be  exempt  from  any  import  limitations  imposed 
under  the  Meat  Import  Act,  except  that  the  President  is  authorized 
by  proclamation  to  limit  Canadian  meat  articles  to  the  extent  and 
for  such  period  of  time  as  he  determines  is  sufficient  to  prevent 
frustration  of  any  import  limitations  imposed  on  imports  from 
third  countries  under  the  Meat  Import  Act  or  by  agreements  nego- 
tiated under  section  204  of  the  Agricultural  Act  of  1956,  if  he  deter- 
mines that  Canada  has  not  taken  equivalent  action. 

3.  Agricultural  Adjustment  Act. — Section  301(c)  of  H.R.  5090  im- 
plements obligations  under  Articles  705  and  707  of  the  Agreement 
relating  to  import  restrictions  on  grain  and  grain  products  and 
sugar-containing  products.  Under  Article  705.5,  the  United  States 
and  Canada  reserved  their  rights  to  impose  quantitative  restric- 
tions or  import  fees  on  imports  of  specified  grains  or  grain  products 
when  imports  of  the  particular  grain  increase  significantly  as  a 
result  of  a  substantial  change  in  the  U.S.  or  Canadian  support  pro- 
grams for  that  grain.  Article  707  prohibits  the  United  States  from 
imposing  import  quotas  or  fees  on  Canadian  products  containing  10 
percent  or  less  sugar  by  dry  weight  for  the  purpose  of  restricting 
the  sugar  content  of  such  products. 

Section  22  of  the  Agricultural  Adjustment  Act  of  1933  authorizes 
the  President  to  impose  import  fees  or  quantitative  restrictions  on 
any  article  as  he  determines  necessary  so  that  imports  of  the  arti- 
cle will  not  render  or  tend  to  render  ineffective,  or  materially 
interfere  with,  an  agricultural  support  program.  Subsection  (c) 
amends  section  22(f)  of  the  Agricultural  Adjustment  Act  to  author- 
ize the  President,  pursuant  to  Articles  705.5  and  707  of  the  Agree- 
ment, to  exempt  products  of  Canada  from  import  restrictions  im- 
posed under  that  section.  No  change  in  current  practice  is  contem- 
plated with  respect  to  sugar-containing  products  since  import 
quotas  currently  in  effect  on  such  products  already  exclude  prod- 
ucts containing  10  percent  or  less  sugar  by  dry  weight. 

The  Statement  of  Administrative  Action  clarifies  several  points 
in  Article  705  of  the  Agreement  regarding  market  access  of  grain 
and  grain  products.  The  Committee  notes  its  concurrence  with  the 
Administration's  clarification  of  these  points  in  the  Statement. 

With  respect  to  quantitative  import  limitations  on  grains,  such 
as  those  possible  under  section  22  of  the  Agricultural  Adjustment 
Act  of  1933,  as  amended,  the  Agreement  allows  such  import  re- 
straints to  be  introduced  or  reintroduced  when  imports  of  the  par- 
ticular grain  increase  significantly  as  a  result  of  a  substantial 
change  in  the  support  programs  for  that  grain  of  either  the  United 
States  or  Canada. 

The  Statement  interprets  the  term  "substantial  change,"  making 
clear  that  a  change  may  be  substantial  without  entailing  a  thor- 
ough revamping  of  all  support  programs;  the  fundamental  direc- 
tion of  policy,  or  the  fundamental  nature  of  a  program,  need  not 
change  dramatically  in  order  for  a  change  to  be  ' 'substantial."  The 
Statement  further  cites  two  examples  of  changes  that  would  be 
"substantial,"  r.nd  the  Committee  notes  its  agreement  with  these 
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examples,  noting  at  the  same  time  that  they  are  but  two  of  many 
which  could  be  cited.  The  Statement  also  clarifies  that  a  l 'substan- 
tial change"  might  be  one  that  occurred  before  the  Agreement  en- 
tered into  force. 

The  Statement  also  makes  it  clear  that  a  "significant  increase" 
does  not  require  that  import  penetration  attain  any  particular 
level,  either  in  absolute  numbers  or  as  a  portion  of  the  total  U.S. 
market.  A  small  increase  of  such  imports  in  absolute  terms  might 
well  be  '  'significant' '  since  historic  grain  imports  from  Canada  are 
quite  low.  The  Statement  notes  that  other  factors  besides  the  requi- 
site "substantial  change"  might  well  contribute  to  the  significant 
increase  in  imports;  the  substantial  change  need  not  be  the  sole 
cause  of  increasing  imports.  It  is  also  not  necessary  for  the  substan- 
tial change  to  be  the  largest  single  cause  of  the  import  growth. 

In  connection  with  pledges  by  both  the  United  States  and 
Canada  that  neither  they  nor  entities  they  create,  like  the  Canadi- 
an Wheat  Board  (CWB),  will  export  grains  at  less  than  the  "acqui- 
sition price,"  the  Statement  also  makes  a  useful  point:  The  Canadi- 
an system  under  which  an  initial  payment  is  made  to  farmers  for 
their  wheat,  with  later  payments  possible  depending  on  various  cir- 
cumstances, could  be  subject  to  manipulation  by  the  CWB.  The 
Statement  notes  that  the  United  States  will  review  the  CWB's  ac- 
tions to  insure  that  the  intent  of  the  Agreement's  provisions  on 
"acquisition  price"  are  not  being  circumvented.  The  Committee 
notes  that  such  a  circumvention  would  occur  if  the  CWB  manipu- 
lated initial  payment  rates  downward  for  the  purpose  of  reducing 
its  apparent  acquisition  price  so  as  to  increase  sales  to  the  U.S. 
market,  later  making  up  the  difference  in  subsequent  payments. 

The  Committee  also  notes  the  following  exchange  of  letters  be- 
tween the  Chairman  and  the  U.S.  Trade  Representative  with  re- 
spect to  the  GATT  legality  of  the  CWB's  import  licensing  system, 
with  agreement  that  trade  actions  against  the  licensing  system 
could  be  held  in  abeyance  unless  the  CWB  fails  to  exercise  good 
faith: 

U.S.  House  of  Representatives, 
Committee  on  Ways  and  Means, 

Washington,  DC,  July  27,  1988. 
Hon.  Clayton  Yeutter, 
U.S.  Trade  Representative, 
Washington,  DC 

Dear  Mr.  Ambassador:  The  Committee  would  like  to  confirm  its 
understanding  of  the  Administration's  position,  in  the  context  of 
the  United  States-Canada  Free  Trade  Agreement  (FTA),  with  re- 
spect to  Canada's  import  permit  requirements  for  wheat  and  prod- 
ucts. 

In  connection  with  Article  705.5  of  the  FTA,  the  Committee 
would  note  that  in  the  short  term  U.S.  producers  of  wheat  and 
wheat  products  are  unlikely  to  gain  significant  access  to  the  Cana- 
dian market  since  Canada's  import  permit  requirements  for  wheat 
and  wheat  products  will  likely  remain  in  place.  Questions  have 
been  raised  as  to  whether  the  permit  system  for  wheat  and  wheat 
products  is  consistent  with  Canada's  obligations  under  the  General 
Agreement  on  Tariffs  and  Trade  (GATT),  since  it  is  not  clear  that 
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the  permit  system  satisfies  any  of  the  GATT  conditions  permitting 
quantitative  import  restrictions. 

Given  the  spirit  of  cooperation  between  our  two  countries,  how- 
ever, the  Committee  feels  the  interests  of  both  countries  are  better 
served  through  a  cooperative,  mutually  beneficial  approach.  Since 
the  Canadian  Wheat  Board  (CWB)  will  have  a  significant  measure 
of  control  over  the  volume  of  wheat  shipped  into  the  United  States, 
including  wheat  benefiting  from  transportation  subsidies,  one  indi- 
cation of  such  an  approach  by  the  CWB  would  be  the  volume  of 
shipments  to  the  United  States  in  future  years  relative  to  recent 
years  and  the  continuation  of  its  current  restrictive  policy  regard- 
ing the  granting  of  export  licenses  to  producers.  The  Committee 
would  expect  that  consideration  of  actions  against  Canada's  import 
permit  requirements  for  wheat  and  wheat  products,  such  as  a  chal- 
lenge under  the  GATT,  would  therefore  be  held  in  abeyance  unless 
there  is  evidence  of  a  lack  of  such  a  cooperative  approach  on  the 
part  of  the  CWB. 

Sincerely  yours, 

Dan  Rostenkowski, 

Chairman. 

The  U.S.  Trade  Representative, 
Executive  Office  of  the  President 

Washington,  DC,  August  1,  1988. 
Hon.  Dan  Rostenkowski, 
Chairman,  Committee  on  Ways  and  Means, 
House  of  Representatives,  Washington,  DC. 

Dear  Mr.  Chairman:  In  response  to  your  letter  of  July  27,  this  is 
to  confirm  the  Committee's  understanding  of  the  Administration's 
position,  in  the  context  of  the  United  States-Canada  Free-Trade 
Agreement  (FTA),  with  respect  to  Canada's  import  permit  require- 
ments for  wheat  and  wheat  products. 

In  connection  with  Article  705.5  of  the  FTA,  the  Committee 
noted  that  in  the  short  term,  U.S.  producers  of  wheat  and  wheat 
products  are  unlikely  to  gain  significant  access  to  the  Canadian 
market  since  Canada's  import  permit  requirements  for  wheat  and 
wheat  products  will  likely  remain  in  place.  Questions  have  been 
raised  as  to  whether  the  permit  system  for  wheat  and  wheat  prod- 
ucts is  consistent  with  Canada's  obligations  under  the  General 
Agreement  on  Tariffs  and  Trade  (GATT),  since  it  is  not  clear  that 
the  permit  system  satisfies  any  of  the  GATT  conditions  permitting 
quantitative  import  restrictions. 

Given  the  spirit  of  cooperation  between  our  two  countries,  how- 
ever, the  Administration  agrees  with  the  Committee  that  the  inter- 
ests of  both  countries  are  better  served  through  a  cooperative,  mu- 
tually beneficial  approach.  Since  the  Canadian  Wheat  Board  (CWB) 
will  have  a  significant  measure  of  control  over  the  volume  of  wheat 
shipped  into  the  U.S.,  including  wheat  benefiting  from  transporta- 
tion subsidies,  one  indication  of  such  an  approach  by  the  CWB 
could  be  the  volume  of  shipments  to  the  U.S.  in  future  years  rela- 
tive to  recent  years  and  the  continuation  of  its  current  restrictive 
policy  regarding  the  granting  of  export  licenses  to  producers.  The 
Administration  intends  that  consideration  of  actions  against  Can- 
ada's import  permit  requirements  for  wheat  and  wheat  products, 
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such  as  a  challenge  under  the  GATT,  would  therefore  be  held  in 
abeyance  unless  there  is  evidence  of  a  lack  of  such  a  cooperative 
approach  on  the  part  of  the  CWB. 
Sincerely, 

Clayton  Yeutter. 

In  connection  with  implementing  the  provisions  of  paragraphs  1 
and  2  of  Article  705,  the  Committee  emphasizes  its  understanding 
that  the  requirements  that  Canada  may  impose  on  grain  originat- 
ing in  the  territory  of  the  United  States  shall  not  be  used  to  restrict 
in  any  way  the  export  of  United  States  grain  to  Canada.  The  Com- 
mittee interprets  paragraph  2  of  Article  705  literally  to  mean  that 
the  Canadian  Grain  Commission  shall  in  no  way  delay  or  hinder 
the  provision  of  any  end-use  certificate. 

The  Committee  also  believes  that  the  Administration  should 
pursue  immediate  consultations  with  Canada  regarding  the  sale  on 
consignment  of  grains  originating  in  the  territory  of  the  United 
States.  An  arrangement  should  be  reached  with  Canada  which 
would  allow  U.S.  grains  to  be  purchased  by  a  Canadian  elevator  or 
broker  for  subsequent  sale  to  an  end-user  in  Canada. 

Section  302.  Relief  from  Imports 

Section  302  of  H.R.  5090  implements  in  domestic  law  the  two- 
track  system  under  Articles  1101  and  1102  of  the  Agreement  for 
imposing  emergency  import  relief  measures  either  on  a  bilateral 
basis  only  or  on  imports  from  Canada  under  global  relief  actions. 

1.  Bilateral  relief— Section  302(a)  of  the  implementing  bill  estab- 
lishes a  new  procedural  mechanism  under  U.S.  law  strictly  for  the 
application  of  import  relief  measures  on  a  bilateral  basis  as  permit- 
ted under  Article  1101.  A  representative  of  a  domestic  industry  (a 
trade  association,  firm,  union,  or  group  of  workers)  may  file  a  peti- 
tion requesting  bilateral  action  with  the  ITC.  The  ITC  shall 
promptly  initiate  an  investigation  and  determine  within  120  days 
whether,  as  a  result  of  the  reduction  or  elimination  of  a  duty  pro- 
vided for  under  the  Agreement,  an  article  originating  in  Canada 
(based  on  the  Agreement  rules  of  origin  enacted  under  section  202) 
is  being  imported  in  such  increased  absolute  quantities  and  under 
such  conditions  that  imports  of  that  Canada  article  alone  constitute 
a  substantial  cause  of  serious  injury  to  the  domestic  industry  pro- 
ducing a  like  or  directly  competitive  article. 

Because  of  the  limited  scope  of  the  investigation  and  available 
relief,  only  certain  specified  provisions  applicable  to  normal  import 
relief  investigations  by  the  ITC  under  section  201  of  the  Trade  Act 
of  1974  as  in  effect  on  June  1,  1988,  would  apply  to  ITC  investiga- 
tions for  bilateral  relief.  The  applicable  provisions  would  include 
consideration  of  all  relevant  economic  factors,  including  those  enu- 
merated under  paragraph  (2)  of  section  201(b),  except  for  factors  to 
determine  threat  of  serious  injury;  the  criteria  for  determining  the 
domestic  industry,  including  a  regional  industry,  under  paragraph 
(3);  the  definition  of  ' 'substantial  cause"  under  paragraph  (4);  notifi- 
cation of  appropriate  agencies  under  paragraph  (6)  of  possible 
unfair  trads  practices  discovered  during  the  course  of  an  investiga- 
tion; and  interpretation  of  the  term  "significant  idling  of  produc- 
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tive  facilities"  under  paragraph  (7)  of  section  201(b);  and  the  public 
hearing  requirement  under  section  201(c). 

If  the  ITC  makes  an  affirmative  injury  determination  (or  is 
equally  divided),  the  Commission  shall  find  and  recommend  to  the 
President  the  amount  of  import  relief  necessary  to  remedy  the 
injury,  limited  to  the  relief  available  under  this  provision.  Within 
30  days  after  making  the  injury  determination,  the  Commission 
shall  submit  to  the  President  and  make  public  (except  for  confiden- 
tial information)  a  report  on  the  determination  and  its  basis  and 
any  remedy  finding,  including  any  dissenting  or  separate  views  and 
a  transcript  of  the  hearings  and  any  briefs  submitted.  A  summary 
of  the  report  will  be  published  in  the  Federal  Register. 

Within  30  days  after  receiving  the  ITC  report  of  an  affirmative 
determination,  the  President  shall  provide  relief  from  imports  of 
the  article  originating  in  Canada  to  the  extent  and  for  such  time, 
not  to  exceed  3  years,  as  he  determines  necessary  to  remedy  the 
injury.  The  President  is  not  required  to  provide  import  relief,  if  he 
determines  relief  would  not  be  in  the  national  economic  interest. 
The  import  relief  is  limited  to  (1)  suspension  of  any  further  duty 
reductions  under  the  Agreement  on  the  article;  (2)  an  increase  in 
the  duty  on  the  article  originating  in  Canada  to  the  lesser  of  the 
MFN  duty  imposed  on  the  article  from  any  other  foreign  country 
either  at  the  time  the  relief  is  provided  or  on  the  day  before  the 
Agreement  enters  into  force  (i.e.,  a  tariff  "snapback");  or  (3)  if  a 
seasonal  duty  applies  to  the  article  originating  in  Canada,  an  in- 
crease in  that  duty  not  to  exceed  the  MFN  duty  imposed  on  the 
article  originating  in  Canada  for  the  corresponding  season  immedi- 
ately prior  to  the  entry  into  force  of  the  Agreement.  Since  bilateral 
import  relief  action  may  only  be  taken  once  on  a  particular  article 
during  the  10-year  transition  period,  no  investigation  may  be  initi- 
ated once  import  relief  is  provided  on  that  article.  Any  import 
relief  action  under  section  302(a)  would  be  treated  as  an  import 
relief  action  under  chapter  1  of  title  II  of  the  Trade  Act  of  1974  for 
purposes  of  the  compensation  authority  under  section  123  of  that 
Act. 

2.  Global  relief. — Section  302(b)  of  the  implementing  bill  estab- 
lishes the  criteria  and  procedures  for  implementing  the  obligations 
under  Article  1102  of  the  Agreement  with  respect  to  the  applica- 
tion of  global  import  relief  measures  to  imports  from  Canada.  If  in 
a  standard  import  relief  investigation  under  chapter  1  of  title  II  of 
the  Trade  Act  of  1974  the  ITC  makes  an  affirmative  determination 
(or  is  equally  divided)  that  increased  imports  are  a  substantial 
cause  of  serious  injury,  or  the  threat  thereof,  to  the  domestic  indus- 
try, the  Commission  must  also  find  and  report  to  the  President 
whether  imports  from  Canada  of  the  article  are  "substantial"  and 
are  "contributing  importantly"  to  the  injury  or  threat  thereof.  The 
Commission  shall  not  normally  consider  imports  from  Canada  in 
the  range  of  5  to  10  percent  or  less  of  total  imports  of  the  article  to 
be  "substantial."  The  term  "contributing  importantly"  means  an 
important  cause,  but  not  necessarily  the  most  important  cause,  of 
the  serious  injury  or  threat  thereof  caused  by  imports. 

In  determining  whether  to  apply  safeguard  action  to  imports 
from  Canada,  the  President  shall  determine  whether  imports  of  the 
article  from  Canada  are  substantial  and  contributing  importantly 
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to  the  serious  injury  or  threat  thereof  found  by  the  ITC,  and  shall 
exclude  imports  from  Canada  from  the  safeguard  action  if  his  de- 
termination is  negative.  If  the  President  excludes  imports  from 
Canada  from  the  relief  action  and  subsequently  determines  that  a 
'  'surge"  in  such  imports  undermines  the  effectiveness  of  the  import 
relief,  he  may  take  appropriate  action  to  include  imports  from 
Canada.  The  term  "surge"  means  a  significant  increase  in  imports 
over  the  trend  for  a  reasonable,  recent  base  period  for  which  data 
are  available. 

Any  entity  (including  a  trade  association,  firm,  certified  or  recog- 
nized union,  or  group  of  workers)  that  is  representative  of  an  in- 
dustry for  which  import  relief  action  is  taken  that  excludes  imports 
from  Canada  may  request  the  Commission  to  conduct  an  investiga- 
tion of  imports  from  Canada  of  the  article.  The  Commission  shall 
conduct  an  investigation  to  determine  whether  a  surge  of  imports 
from  Canada  of  the  article  undermine  the  effectiveness  of  the 
import  relief  action.  The  Commission  must  report  its  findings  to 
the  President  within  30  days  of  the  request. 

An  entity  representing  a  domestic  industry  may  submit  a  peti- 
tion for  bilateral  relief  under  section  302(a)  or  for  standard  import 
relief  under  chapter  1  of  title  II  of  the  Trade  Act  of  1974,  or  for 
both  types  of  relief  at  the  same  time.  If  petitions  are  submitted  by 
the  industry  for  both  bilateral  and  global  relief  at  the  same  time, 
the  Commission  will  consider  the  petitions  jointly  in  order  to  avoid 
duplicative  investigations  to  the  extent  possible. 

Import  relief,  aside  from  orderly  marketing  agreements,  is  gener- 
ally provided  under  present  law  on  a  global,  MFN  basis,  although 
the  President  may  take  action  without  regard  to  nondiscriminatory 
application  after  considering  the  international  obligations  of  the 
United  States.  Provisions  for  separate  consideration  of  imports 
from  Canada  in  the  application  of  global  relief  measures  under  a 
free  trade  area  is  consistent  with  similar  treatment  afforded  Israel 
under  the  United  States-Israel  Free  Trade  Area  Implementation 
Act  of  1985. 

Section  SOS.  Acts  Identified  in  National  Trade  Estimates 

Section  181  of  the  Trade  Act  of  1974  requires  the  U.S.  Trade  Rep- 
resentative to  submit  an  annual  report  to  the  Congress  identifying 
and  analyzing  the  impact  of  significant  foreign  trade  barriers  on 
U.S.  commerce,  and  describing  any  action  taken  (or  reasons  for  no 
action)  to  eliminate  them.  Section  303  of  H.R.  5090  clarifies  that 
this  reporting  requirement  and  accountability  for  actions  against 
identified  barriers  continue  to  apply  to  Canada  under  the  Free 
Trade  Agreement.  Information  supplied  on  actions  taken  against 
Canadian  foreign  trade  barriers  indentified  in  the  report  shall  in- 
clude action  under  section  301  or  section  307  of  the  Trade  Act  of 
1974,  including  resolution  through  appropriate  dispute  settlement 
procedures,  and  bilateral  or  multilateral  negotiations  or  consulta- 
tions. 

Section  S04.  Negotiations  Regarding  Certain  Sectors;  Biennial  Re- 
ports 

The  United  States-Canada  Free-Trade  Agreement  achieves  signif- 
icant liberalization  of  bilateral  trade  and  economic  barriers,  and 
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represents  probably  the  maximum  results  overall  that  could  be  ne- 
gotiated at  the  present  time.  However,  a  recurrent  theme  in  the 
consideration  of  the  Agreement  by  the  Committee  on  Ways  and 
Means  was  the  view  expressed  by  a  number  of  Members  that  fur- 
ther liberalization  should  be  negotiated  in  a  number  of  economic 
sectors.  Many  representatives  of  the  private  sector  also  testified 
before  the  Subcommittee  on  Trade  or  submitted  written  comments 
that  the  Agreement  did  not  achieve  sufficient  results  in  certain 
areas  (e.g.,  agricultural  restrictions)  or  did  not  address  disciplines 
on  certain  practices  at  all  (e.g.,  subsidies)  that  should  be  the  subject 
of  further  negotiations  to  expand  and  strengthen  the  benefits  of 
the  Agreement.  In  sum,  while  the  Agreement  meets  the  legal  re- 
quirements of  a  free  trade  area  under  GATT  Article  XXIV,  many 
barriers  and  distortions  remain  to  be  eliminated  before  bilateral 
free  trade  is  achieved  in  an  economic  sense. 

Section  304  of  H.R.  5090  sets  forth  a  mandate  for  further  negotia- 
tions between  the  United  States  and  Canada  in  certain  sectors. 
Subsection  (a)  authorizes  the  President  to  enter  into  negotiations 
with  Canada  to  conclude  one  or  more  agreements  (including  an 
amendment  to  the  present  Agreement)  to  (1)  liberalize  trade  in 
services  in  accordance  with  Article  1405  of  the  Agreement,  (2)  liber- 
alize investment  rules,  (3)  improve  intellectual  property  right  pro- 
tection, (4)  increase  the  value  requirement  for  determining  whether 
an  automotive  product  is  treated  as  originating  in  Canada  or  the 
United  States,  and  (5)  liberalize  government  procurement  practices, 
particularly  with  regard  to  telecommunications.  In  addition,  sub- 
section (a)  provides  that  the  President  will  enter  immediate  consul- 
tations with  the  Government  of  Canada  to  obtain  the  exclusion 
from  the  transport  rates  established  under  Canada's  Western 
Grain  Transportation  Act  of  agricultural  goods  that  originate  in 
Canada  and  are  shipped  via  East  Coast  ports  for  consumption  in 
the  United  States. 

The  negotiating  mandate  and  objectives  set  forth  in  this  section 
should  not  be  regarded  as  all  inclusive  of  the  areas  in  which  the 
Committee  believes  further  bilateral  trade  liberalization  should  be 
achieved.  The  Committee  also  expects  negotiations  to  proceed,  on  a 
bilateral  or  multilateral  basis,  to  expand  the  benefits  of  the  Agree- 
ment by  reducing  other  trade  barriers,  such  as  import  quotas  and 
other  restrictions  on  agricultural  trade  as  a  high  priority,  applica- 
tion of  the  Agreement  to  cultural  industries,  and  greater  disci- 
plines on  the  use  of  subsidy  practices. 

1.  Services,  investment,  intellectual  property  rights. — Section 
304(b)  of  the  implementing  bill  sets  forth  objectives  for  the  United 
States  in  negotiations  in  three  areas,  namely  services,  investment, 
and  intellectual  property  rights.  Each  set  of  objectives  is  similar  to, 
or  consistent  with,  U.S.  objectives  for  the  Uruguay  Round  of  GATT 
multilateral  trade  negotiations,  as  well  as  compatible  with  obliga- 
tions under  the  present  Agreement. 

U.S.  negotiating  objectives  to  liberalize  trade  in  services  include 

(1)  with  respect  to  developing  services  sectors  not  covered  by  the 
Agreement,  the  elimination  of  tariff,  nontariff,  and  subsidy  trade 
distortions  that  have  potential  to  affect  significant  bilateral  trade; 

(2)  the  elimination  or  reduction  of  measures  grandfathered  by  the 
Agreement  that  deny  or  restrict  national  treatment  in  the  provi- 
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sion  of  services;  (3)  the  elimination  of  local  presence  requirements; 
and  (4)  the  liberalization  of  government  procurement  of  services.  In 
conducting  these  negotiations,  the  President  shall  consult  with  the 
services  private  sector  advisory  committees  established  under  sec- 
tion 135  of  the  Trade  Act  of  1974. 

U.S.  negotiating  objectives  to  liberalize  investment  rules  include 
(1)  the  elimination  of  direct  investment  screening;  (2)  the  extension 
of  the  principles  of  the  Agreement  to  energy  and  cultural  indus- 
tries, to  the  extent  these  industries  are  not  currently  covered  by 
the  Agreement;  (3)  the  elimination  of  technology  transfer  require- 
ments and  other  performance  requirements  not  currently  barred 
by  the  Agreement;  and  (4)  making  all  investment  disputes  subject 
to  dispute  resolution  under  chapter  18  of  the  Agreement.  The 
President,  in  conducting  these  negotiations,  shall  consult  with  rep- 
resentatives of  diverse  U.S.  interests  in  investment. 

U.S.  objectives  in  negotiations  to  improve  the  protection  of  intel- 
lectual property  rights  include  (1)  the  recognition  and  adequate  pro- 
tection of  intellectual  property,  including  copyrights,  patents,  proc- 
ess patents,  trademarks,  mask  works,  and  trade  secrets;  and  (2)  the 
establishment  of  dispute  resolution  procedures  and  binational  en- 
forcement of  intellectual  property  standards.  The  President,  in  con- 
ducting these  negotiations,  shall  consult  with  persons  representing 
diverse  interests  in  the  United  States  in  intellectual  property. 

2.  Automotive  products. — The  rules  of  origin  under  the  Agree- 
ment and  enacted  under  section  202  of  the  implementing  bill  with 
respect  to  automotive  products  require  U.S.  and  Canadian  content 
of  an  automotive  product  of  at  least  50  percent  in  order  to  qualify 
for  preferential  tariff  treatment  under  the  Agreement.  All  automo- 
tive products  imported  into  the  United  States  from  Canada  must 
satisfy  this  value  requirement  under  the  Agreement  to  qualify  for 
duty-free  treatment,  regardless  of  whether  the  product  qualifies  at 
present  for  duty-free  treatment  under  the  Auto  Pact.  The  50  per- 
cent value  requirement  under  the  Agreement  is  the  minimum  per- 
centage of  the  value  of  an  automotive  product  that  must  be  ac- 
counted for  by  the  value  of  the  materials  in  the  product  that  origi- 
nated in  the  United  States  and/ or  Canada  plus  the  direct  cost  of 
processing  or  assembly  performed  in  the  United  States  and/or 
Canada  with  respect  to  that  product.  This  is  a  more  stringent 
standard  than  the  rule  of  origin  the  United  States  applies  current- 
ly to  determine  automotive  products  of  Canadian  origin  under  the 
Auto  Pact  in  which  50  percent  of  the  invoice  price  (based  upon 
overhead  and  other  indirect  costs  in  addition  to  direct  costs  of  pro- 
duction) must  be  incurred  in  the  United  States  or  Canada. 

Section  304(c)  of  the  implementing  bill  sets  forth  U.S.  negotiating 
objectives  regarding  automotive  products.  The  President  shall  seek 
to  conclude  an  agreement  by  no  later  than  January  1,  1990,  to  in- 
crease the  value  requirement  for  automotive  products  from  50  per- 
cent to  at  least  60  percent.  The  President  is  authorized  through 
January  1,  1999,  to  proclaim  any  agreed  increase  in  the  value  re- 
quirement for  automotive  products  under  the  Agreement  rules  of 
origin. 

Certain  representatives  of  the  U.S.  automotive  parts  industry 
and  a  number  of  Members  of  Congress  have  urged  that  the  mini- 
mum 50  percent  value  requirement  under  the  present  Agreement, 
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while  an  improvement  over  the  current  Auto  Pact  rules,  should  be 
made  higher  to  ensure  more  North  American,  as  opposed  to  third 
country,  sourcing  of  automotive  parts  to  qualify  for  duty-free  pref- 
erential treatment.  A  60  percent  North  American  content  require- 
ment was  a  high  U.S.  priority  at  the  conclusion  of  the  negotiations, 
but  the  Canadian  government  was  not  willing  to  increase  the  rule 
of  origin  from  50  to  60  percent  at  that  time  except  on  terms  unac- 
ceptable to  the  U.S.  automotive  industry.  The  Committee  under- 
stands that  the  Administration  is  committed  to  pursuing  the 
matter  further  as  a  high  priority  to  seek  Canadian  agreement  to 
increase  the  rule  of  origin  for  automotive  products  from  50  percent 
to  60  percent  as  early  as  possible. 

3.  Procurement — Section  304(a)  of  the  implementing  bill  author- 
izes negotiations  to  liberalize  government  procurement  practices, 
particularly  on  telecommunications.  With  regard  to  these  negotia- 
tions, particularly  on  telecommunications,  the  objective  should  be 
to  liberalize  procurement  practices  not  only  of  the  Government  of 
Canada,  but  of  entities  controlled  and,  if  appropriate,  regulated  by 
the  Government,  for  the  purpose  of  obtaining  open  market  access 
for  U.S.  suppliers,  including  assurance  from  Canada  that  Canadian 
telephone  operating  companies  would  provide  nondiscriminatory 
access  by  U.S.  manufacturers  to  their  procurement  market.  The  ob- 
jective is  not  intended  to  cover  truly  private  firms  which  compete 
with  government  controlled  or  regulated  entities. 

4.  Crow's  Nest  subsidies. — Section  304(a)  of  the  implementing  bill 
also  provides  that  the  President  will  enter  into  immediate  consulta- 
tions with  the  Government  of  Canada  to  obtain  an  end  to  Canada's 
use  of  transportation  subsidies  on  grain  moving  through  eastern 
Canadian  ports  to  the  United  States.  The  Committee  expects  that 
these  negotiations  will  proceed  expeditiously.  The  Committee  un- 
derstands that  the  operation  of  the  so-called  "Crow's  Nest"  rail 
transport  subsidy  through  Thunder  Bay,  the  primary  concern  of 
this  provision,  can  be  quite  significant. 

5.  Potatoes. — Section  304(d)  of  the  implementing  bill  authorizes 
the  President,  during  the  five-year  period  after  date  of  enactment 
of  the  Act,  to  enter  into  negotiations  with  Canada  to  obtain  agree- 
ment to  limit  the  exportation  and  importation  of  all  potatoes  be- 
tween the  United  States  and  Canada.  Any  agreement  shall  provide 
for  an  annual  limitation  divided  equally  into  each  half  of  the  year. 
The  Secretary  of  Agriculture  and  the  U.S.  Trade  Representative 
shall  consult  with  representatives  of  the  potato-producing  industry 
to  solicit  the  views  on  negotiations  with  Canada  for  reciprocal 
quantitative  limits  on  potato  trade. 

Subsection  (d)  also  authorizes  the  President  to  direct  the  Secre- 
tary of  the  Treasury  to  carry  out  actions  as  may  be  necessary  or 
appropriate  to  ensure  attainment  of  the  objectives  of  any  such 
agreement  entered  into  on  potato  trade  and  enforce  any  quantita- 
tive limitation,  restriction,  and  other  terms  contained  in  the  agree- 
ment, such  as  requirements  for  presentation  of  valid  export  li- 
censes or  other  documentation  as  a  condition  for  entry  into  the 
United  States  of  any  article  subject  to  the  agreement. 

6.  Canadian  fish. — Article  1203(c)  of  the  Agreement  exempts 
from  Agreement  obligations  certain  specified  statutes  of  the  east- 
ern Canadian  provinces  that  would  allow  these  provinces  to  control 
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the  export  of  unprocessed  fish.  If  Canada  does  apply  export  controls 
on  unprocessed  fish  under  these  exempted  statutes,  or  if  Canada 
should  apply  landing  requirements  for  fish  caught  in  Canadian 
waters  as  a  condition  for  exportation,  then  section  304(e)  of  the  im- 
plementing bill  requires  the  President  to  take  appropriate  action 
within  30  days  to  enforce  U.S.  rights  under  the  GATT  that  are  spe- 
cifically retained  under  Article  1205  of  the  Agreement.  In  enforcing 
U.S.  rights,  the  President  has  discretion  to  (1)  challenge  the  offend- 
ing Canadian  practices  before  the  GATT;  (2)  retaliate  against  such 
offending  practices;  (3)  seek  resolution  directly  with  Canada;  (4) 
refer  the  matter  for  dispute  resolution  to  the  Canada-United  States 
Trade  Commission;  or  (5)  take  other  action  the  President  considers 
appropriate. 

The  United  States  successfully  challenged  under  GATT  dispute 
settlement  proceedings  Canadian  export  controls  on  certain  unproc- 
essed fish  applied  on  the  west  coast  of  Canada.  Subsection  (e)  en- 
sures that  the  United  States  would,  in  fact,  take  appropriate  action 
to  redress  the  commercial  impact  and  enforce  its  GATT  rights  if 
eastern  Canadian  provinces  apply  similar  export  controls  or  if 
Canada  chose  to  substitute  a  landing  requirement  on  unprocessed 
fish  that  contravenes  GATT  rules. 

7.  Biennial  report — Section  304(f)  of  the  implementing  bill  re- 
quires the  President  to  submit  to  Congress  every  two  years  after 
the  Agreement  enters  into  force  a  report  regarding  (1)  the  status  of 
negotiations  regarding  agreements  authorized  under  section  304;  (2) 
the  effectiveness  and  operation  of  any  agreement  entered  into 
under  section  304  that  is  in  force;  (3)  the  effectiveness  of  operation 
of  the  present  Agreement  generally;  and  (4)  the  actions  taken  by 
the  United  States  and  Canada  to  implement  further  the  objectives 
of  the  Agreement.  The  purposes  of  this  reporting  requirement  are 
to  emphasize  the  importance  of  obtaining  the  objectives  set  forth  in 
section  304  and  to  achieve  accountability  to  the  Congress  on  the 
progress  in  negotiations,  as  well  as  to  provide  information  on  the 
actual  experience  in  the  operation  and  effectiveness  of  the  present 
Agreement. 

Section  306.  Lowered  Threshold  for  Government  Procurement  Under 
Trade  Agreements  Act  of  1979  in  the  Case  of  Certain  Canadian 
Products 

Title  III  of  the  Trade  Agreements  Act  of  1979  authorizes  the 
President  to  waive  Buy  American  Act  and  other  restrictions  on  a 
reciprocal  basis  on  government  procurement  purchases  by  designat- 
ed Federal  agencies  of  eligible  products  covered  by  the  GATT 
Agreement  on  Government  Procurement  from  other  Code  signato- 
ries, including  Canada.  The  Code  and  waiver  authority  do  not 
apply  to  purchase  contracts  valued  below  the  threshold  of  130,000 
Special  Drawing  Rights  (about  $156,000  in  1988).  Chapter  13  of  the 
Agreement  lowers  that  threshold  on  a  bilateral  basis  to  $25,000  for 
otherwise  Code-covered  purchases. 

Section  306  of  H.R.  5090  implements  the  lower  government  pro- 
curement threshold  under  the  Agreement  into  U.S.  law  by  amend- 
ing section  308(4)  of  the  Trade  Agreements  Act  of  1979  to  define 
the  term  ' 'eligible  product"  for  purposes  of  the  President's  author- 
ity under  section  301  of  that  Act  to  include  a  product  or  service  of 
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Canada  having  a  contract  value  of  $25,000  or  more  that  would  oth- 
erwise be  covered  for  U.S.  procurement  under  the  GATT  Agree- 
ment, except  as  otherwise  agreed  by  the  United  States  and  Canada 
with  respect  to  future  coverage  of  that  Code. 

A  similar  amendment  under  the  U.S.-Israel  Free  Trade  Agree- 
ment implementing  legislation  lowered  the  threshold  to  $50,000  on 
bilateral  procurement  with  Israel  covered  by  the  Code.  As  under 
the  agreement  with  Israel,  the  waiver  authority  provided  for  gov- 
ernment purchases  from  Canada  is  strictly  limited  to  products  and 
entitles  covered  by  the  GATT  Agreement.  The  authority  will  liber- 
alize procurement  opportunities  for  Code-covered  purchases  on  a 
reciprocal  basis,  but  cannot  be  used  to  waive  Buy  American  restric- 
tions that  continue  to  apply  to  goods  or  services  on  purchases  by 
entities  not  covered  by  the  GATT  Agreement. 

Section  309.  Steel  Products 

Section  309  of  H.R.  5090  makes  clear  that  nothing  in  the  imple- 
menting legislation  shall  preclude  any  discussion  or  negotiation  be- 
tween the  United  States  and  Canada  in  order  to  conclude  volun- 
tary restraint  agreements  or  mutually  agreed  quantitative  restric- 
tions on  the  volume  of  steel  products  entering  the  United  States 
from  Canada.  This  provision  simply  clarifies  that  a  steel  voluntary 
restraint  agreement  could  be  reached  with  Canada  without  violat- 
ing the  terms  of  the  bilateral  Agreement.  It  inclusion,  however,  is 
not  an  indication  that  the  Committee  is  recommending  the  negotia- 
tion of  such  a  restraint  agreement. 

TITLE  IV.  BINATIONAL  PANEL  DISPUTE  SETTLEMENT  IN  ANTIDUMPING 
AND  COUNTERVAILING  DUTY  CASES 

Title  IV  of  H.R.  5090  makes  the  necessary  or  appropriate 
changes  in  U.S.  domestic  law  to  implement  major  provisions  of  the 
Agreement  under  chapter  19  that  establish  procedures  for  selection 
of,  and  review  by,  binational  panels  and  extraordinary  challenge 
committees  of  final  antidumping  (AD)  and  countervailing  duty 
(CVD)  determinations  under  national  laws  that  apply  to  goods  from 
either  Party.  Title  IV  also  authorizes  a  U.S.  Secretariat  as  provided 
under  chapter  18  of  the  Agreement. 

Under  the  U.S.  AD  and  CVD  laws  (Title  VIII  of  the  Tariff  Act  of 
1930),  the  administering  authority  (currently  the  International 
Trade  Administration  of  the  Department  of  Commerce)  determines 
whether  imports  are  being  sold  in  the  United  States  at  less  than 
fair  value  or  are  being  subsidized  by  a  foreign  government,  respec- 
tively, and  the  ITC  determines  whether  such  imports  cause  or 
threaten  material  injury  to  the  U.S.  domestic  industry.  The 
amount  of  dumping  or  subsidy  is  offset  by  imposing  an  antidump- 
ing or  countervailing  duty  on  imports  of  the  particular  merchan- 
dise. 

Binational  panel  review  of  final  AD  or  CVD  determinations  re- 
garding U.S.  or  Canadian  merchandise  will  substitute  for  judicial 
review  in  the  national  courts,  unless  both  governments  and  the 
private  parties  involved  do  not  request  a  panel.  The  five-person 
panels  will  apply  only  the  national  law  and  standards  of  judicial 
review  of  the  country  whose  determination   is  under  review  to 
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decide  whether  national  law  was  applied  correctly.  Decisions  of  the 
panels  will  be  binding  on  the  two  countries,  but  will  not  affect  judi- 
cial review  by  national  courts  concerning  imports  from  third  coun- 
tries. In  certain  exceptional  circumstances  a  panel  decision  may  be 
appealed  to  a  three-person  binational  extraordinary  challenge  com- 
mittee. 

Binding  decisions  by  binational  panels  as  a  substitute  for  judicial 
review  of  unfair  trade  practice  determinations  by  national  courts 
represents  an  entirely  new  and  as  yet  untested  system  and  a  signif- 
icant departure  for  resolving  differences  in  international  trade. 
This  system  was  agreed  to  in  a  particular  negotiating  context  by 
two  highly  developed  major  trading  partners  with  substantial  bilat- 
eral trade,  similar  unfair  trade  practice  laws,  long  histories  of  ad- 
ministering these  statutes,  and  similar  legal  traditions.  Approval 
and  implementation  by  the  Congress  of  this  new  system  in  the  con- 
text of  this  particular  Agreement  should  not,  therefore,  be  viewed 
as  creating  a  precedent  for  applying  any  similar  system  in  bilateral 
or  multilateral  trade  agreements  with  other  countries.  The  Com- 
mittee believes  there  should  be  substantial  experience  gained 
under  the  Agreement  before  any  possible  consideration  is  given  to 
proposing  or  agreeing  to  any  similar  mechanism  with  any  other 
country  in  the  future. 

Section  401.  Amendments  to  Section  516A  of  the  Tariff  Act  of  1930 

Section  401  of  H.R.  5090  amends  section  516A  of  the  Tariff  Act  of 
1930  to  incorporate  obligations  on  Canadian  merchandise  and  to 
make  related  necessary  changes  in  U.S.  laws. 

Section  516A  of  the  Tariff  Act  of  1930,  as  amended,  provides  for 
judicial  review  of  final  determinations  under  the  AD  and  CVD  laws 
having  final  effect.  Review  is  by  the  U.S.  Court  of  International 
Trade  (CIT),  with  a  right  of  appeal  in  the  U.S.  Court  of  Appeals  for 
the  Federal  Circuit  and  by  certiorari  to  the  U.S.  Supreme  Court. 
Within  30  days  of  publication  of  any  applicable  final  determina- 
tion, an  interested  party  who  is  a  party  to  the  proceeding  may  com- 
mence an  action  in  the  CIT  by  filing  a  summons  and  complaint, 
with  the  content  and  the  form,  manner,  and  style  prescribed  by  the 
rules  of  the  court,  contesting  any  factual  findings  or  legal  conclu- 
sions on  which  the  determination  is  based. 

1.  Binational  panel  review. — Section  401(c)  of  the  implementing 
bill  adds  a  new  subsection  (g)  to  section  51 6 A  to  provide  binational 
panel  review  of  final  AD  and  CVD  determinations  in  which  the 
class  or  kind  of  merchandise  is  Canadian.  The  determination  of 
"class  of  kind"  would  be  made  by  the  administering  authority.  New 
subsection  (g)  provides  that  final  AD  and  CVD  determinations 
made  in  connection  with  a  proceeding  regarding  a  class  or  kind  of 
Canadian  merchandise  shall  not  be  reviewable  under  section  51 6 A, 
and  no  U.S.  court  has  power  or  jurisdiction  to  review  the  determi- 
nation on  any  question  of  law  or  fact  by  an  action  in  the  nature  of 
mandamus  or  otherwise.  Determinations  subject  to  exclusive  bina- 
tional panel  review  are  defined  in  paragraph  (1)  of  new  section 
516A(g)  as  (1)  final  AD  or  CVF  determinations  by  the  ITC  under 
section  705  or  735  of  the  Tariff  Act  of  1930;  (2)  administrative 
review  determinations  by  the  administering  authority  or  the  ITC 
under  section  751  of  the  Tariff  Act  of  1930;  and  (3)  determinations 
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by  the  administering  authority  as  to  whether  a  particular  type  of 
merchandise  is  within  the  class  or  kind  of  merchandise  described 
in  an  existing  AD  finding  or  AD  or  CVD  order. 

There  are  three  exceptions  specified  under  paragraph  (3)  of  new 
section  516A(g)  to  the  general  rule  of  binational  panel  review.  De- 
terminations continue  to  be  subject  to  judicial  review  under  section 
516A(a)  if: 

(1)  Neither  the  United  States  nor  Canada  requested  review 
of  the  particular  determination  by  a  binational  panel.  To 
afford  affected  parties  sufficient  time  to  choose  forums,  deter- 
mination is  reviewable  under  section  516A(a)  only  if  the  party 
seeking  review  has  provided  timely  notice  of  its  intent  (i.e.,  de- 
livered no  later  than  20  days  after  publication  of  the  determi- 
nation in  the  Federal  Register,  or  receipt  of  a  class  or  kind 
ruling  by  the  Government  of  Canada)  to  the  U.S.  and  Canadian 
Secretaries  of  the  Secretariat,  all  interested  parties  to  the  pro- 
ceeding, and  the  administering  authority  or  the  ITC,  as  appro- 
priate. 

(2)  The  particular  AD  or  CVD  determination  is  a  revised  de- 
termination issued  as  a  direct  result  of  judicial  review,  and  nei- 
ther the  United  States  nor  Canada  requested  binational  panel 
review  of  the  original  determination. 

(3)  The  particular  AD  or  CVD  determination  is  issued  as  a 
direct  result  of  judicial  review  under  section  516A(a)  com- 
menced prior  to  entry  into  force  of  the  Agreement. 

In  addition,  paragraph  (4)  of  new  section  516A(g)  establishes  a 
two-track  procedure  for  judicial  review  of  any  challenge  to  the  con- 
stitutionality of  this  legislation  implementing  the  binational  panel 
review  system,  or  of  any  constitutional  issues  arising  out  of  an  AD 
or  CVD  determination.  Subparagraph  (A)  provides  for  expeditious 
review  of  any  challenge  to  the  constitutionality  of  the  binational 
panel  system.  An  action  for  declaratory  judgment  and/or  injunc- 
tive relief  regarding  a  determination  on  the  grounds  that  the  legis- 
lation implementing  the  binational  panel  system  under  chapter  19 
of  the  Agreement  violates  the  Constitution  may  be  brought  in  the 
U.S.  Court  of  Appeals  for  the  District  of  Columbia  Circuit,  to  be 
heard  and  determined  by  a  three-judge  court  in  accordance  with 
section  2284  of  title  28,  United  States  Code.  As  provided  in  subpara- 
graph (H),  any  final  judgment  of  the  Court  of  Appeals  shall  be  re- 
viewable by  appeal  filed  within  10  days  directly  to  the  U.S.  Su- 
preme Court.  Subparagraph  (B)  provides  for  judicial  review  under 
section  516A(a)  by  a  three-judge  panel  of  the  CIT  limited  solely  to 
resolving  an  issue  of  the  constitutionality  of  a  U.S.  law  as  enacted 
or  applied  arising  out  of  the  underlying  AD  or  CVD  proceeding 
(other  than  an  issue  to  which  subparagraph  (A)  applies). 

The  structure  provided  under  subparagraph  (A)  is  modeled  on 
the  appellate  mechanism  Congress  used  to  review  the  constitution- 
ality of  the  Gramm-Rudman-Hollings  Act  and  the  Federal  Election 
Commission  authorization.  The  expedited  process  ensures  that  if 
there  is  any  challenge  to  the  constitutionality  of  the  binational 
panel  review  system,  any  resulting  uncertainty  about  implementa- 
tion of  these  provisions  of  the  Agreement  will  be  resolved  quickly. 

A  number  of  procedural  safeguards  are  included  to  prevent  frivo- 
lous or  unwarranted  challenges  to  the  binational  review  system.  As 
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provided  under  subparagraph  (C),  a  constitutional  challenge  may 
be  commenced  under  subparagraph  (A)  or  (B)  only  within  the  30- 
day  period  following  publication  of  notice  in  the  Federal  Register  of 
the  completion  of  binational  panel  review  of  the  particular  AD  or 
CVD  determination.  Subparagraph  (D)  provides  for  the  transfer  by 
a  court  of  an  action  filed  under  subparagraph  (A)  or  (B)  if  that 
court  finds  that  the  action  should  have  been  filed  in  the  other 
court.  As  provided  in  subparagraph  (E),  frivolous  claims  brought 
under  subsection  (A)  or  (B)  are  subject  to  dismissal  and  sanctions  as 
provided  under  existing  law  (section  1927  of  title  28,  United  States 
Code,  and  the  Federal  Rules  of  Civil  Procedure).  Subparagraph  (F) 
applies  the  security  requirements  of  Rule  65(c)  of  the  Federal  Rules 
of  Civil  Procedure  to  actions  commenced  under  subparagraph  (A), 
and  requires  the  party  seeking  review  under  subparagraph  (B)  to 
post  sufficient  bond  to  recompense  parties  affected  for  any  loss,  ex- 
pense, or  damage  caused  by  improvident  or  erroneous  issuance  of  a 
temporary  restraining  order  or  an  injunction.  If  the  court  upholds 
the  constitutionality  of  the  determination  in  an  action  under  sub- 
paragraph (B),  the  court  shall  award  to  a  prevailing  party  fees  and 
expenses,  as  well  as  any  costs,  unless  the  court  finds  the  position  of 
the  plaintiff  was  substantially  justified  or  special  circumstances 
make  an  award  unjust.  Finally,  subparagraph  (G)  provides  that  the 
record  of  proceedings  before  the  binational  panel  shall  not  be  con- 
sidered part  of  the  record  for  review  by  the  court  of  constitutional 
challenges  under  subparagraph  (A)  or  (B).  The  court's  review  would 
be  limited  to  resolution  of  the  constitutional  challenge,  not  judicial 
review  of  the  binational  panel's  decision  (permitted  under  Article 
1904  of  the  Agreement  only  by  an  extraordinary  challenge  commit- 
tee). This  limitation  on  the  record  before  the  Federal  courts  is  also 
designed  to  avoid  constitutional  challenges  from  becoming  a  means 
to  obtain  judicial  review  of  nonconstitutional  issues. 

2.  Liquidation  of  entries. — Under  section  516A(c)  of  present  law, 
duties  are  assessed  and  entries  of  merchandise  are  liquidated  (i.e., 
final  duties  or  drawback  on  an  entry  computed  or  ascertained)  in 
accordance  with  the  agency's  AD  or  CVD  determination  until  there 
is  a  final  court  decision  overturning  that  determination.  That  is, 
relief  obtained  from  judicial  review  of  a  determination  is  generally 
prospective.  However,  the  court  may  enjoin  the  liquidation  of  some 
or  all  entries  covered  by  certain  types  of  challenged  determinations 
upon  request  by  an  interested  party  for  such  relief  and  a  proper 
snowing  that  the  relief  should  be  granted  under  the  circumstances. 
Present  law  also  requires  entries  to  be  liquidated  within  certain 
time  limits. 

Paragraph  (5)  of  new  section  516A(g)  amends  present  law  to  im- 
plement the  obligation  under  Article  1904(15)(d)  of  the  Agreement 
to  ensure  that  procedures  under  domestic  law  concerning  the 
refund,  with  interest,  of  duties  operate  to  give  effect  to  final  bina- 
tional panel  decisions.  In  the  absence  of  the  amendment,  the  ad- 
ministering authority  might  be  compelled  to  order  liquidation  of 
entries  before  completion  of  binational  panel  review.  Subparagraph 
(B)  establishes  the  general  rule,  comparable  to  section  516A(c)(l)  of 
present  law,  that  entries  of  Canadian  merchandise  covered  by  an 
AD  or  CVD  determination  for  which  binational  panel  review  is  re- 
quested shall  be  liquidated  in  accordance  with  the  agency  determi- 
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nation  if  they  are  entered,  or  withdrawn  from  warehouse,  for  con- 
sumption on  or  before  notice  is  published  in  the  Federal  Register  of 
a  final  decision  of  a  binational  panel  or  extraordinary  challenge 
committee  which  is  not  in  harmony  with  the  challenged  determina- 
tion. 

An  exception  under  subparagraph  (C)  to  this  general  rule,  howev- 
er, provides  that,  upon  request  of  an  interested  party  that  was  a 
party  to  the  underlying  proceeding  and  is  a  participant  in  the  bina- 
tional panel  review,  the  administering  authority  shall  order  the 
continued  suspension  of  liquidation  of  those  entries  of  merchandise 
covered  by  the  determination  that  are  involved  in  the  review  pend- 
ing final  disposition  of  the  review.  This  exception  applies  only  if 
the  binational  panel  is  reviewing  a  determination  by  the  adminis- 
tering authority  made  during  the  assessment  stage  of  an  AD  or 
CVD  proceeding.  If  the  interested  party  making  the  request  is  a 
foreign  manufacturer,  producer,  or  exporter,  or  a  U.S.  importer, 
the  continued  suspension  of  liquidation  shall  apply  only  to  entries 
of  merchandise  manufactured,  produced,  exported,  or  imported  by 
that  party  making  the  request.  If  the  request  is  by  a  U.S.  domestic 
interested  party,  the  continued  suspension  of  liquidation  shall 
apply  only  to  entries  which  could  be  affected  by  a  decision  of  the 
binational  panel.  In  other  words,  an  interested  party  cannot  obtain 
relief  through  continued  suspension  of  liquidation  on  entries  of  an- 
other party  or  with  respect  to  which  it  is  not  challenging  the  deter- 
mination. Any  action  by  the  administering  authority  or  the  U.S. 
Customs  Service  concerning  continued  suspension  of  liquidation 
shall  not  be  subject  to  judicial  review. 

Injunctive  relief  under  section  516A(c)(2)  of  present  law  would 
not  apply  to  determinations  for  which  binational  panel  review  is 
requested,  except  for  cases  involving  constitutional  issues  raised 
under  paragraph  (4)(B)  of  new  section  517A(g).  The  CIT  will  contin- 
ue to  have  the  power  to  issue  injunctions  as  necessary  in  these 
cases. 

3.  Implementation  of  panel  and  committee  decisions. — Paragraph 
(7)  of  new  section  516 A(g)  provides  for  the  implemenation  under 
U.S.  domestic  procedures  of  decisions  by  a  binational  panel  or  ex- 
traordinary challenge  committee  remanding  a  determination  by 
the  administering  authority  or  the  ITC.  Under  subparagraph  (A),  if 
a  determination  is  referred  to  a  binational  panel  or  extraordinary 
challenge  committee  under  the  Agreement  and  the  panel  or  com- 
mittee makes  a  decision  remanding  the  determination  to  the  ad- 
ministering authority  or  the  ITC,  the  administering  authority  or 
the  ITC  shall,  within  the  period  specified  by  the  panel  or  commit- 
tee, take  action  not  inconsistent  with  the  decision.  Any  action  by 
the  administering  authority  or  the  ITC  will  not  be  subject  to  judi- 
cial review. 

The  binational  panel  and  extraordinary  challenge  committee 
system  in  the  Agreement  and  provision  for  direct  implementation 
of  their  decisions  under  subparagraph  (A)  are  approved  by  the  Con- 
gress in  the  implementing  bill  to  be  signed  into  law  by  the  Presi- 
dent. In  the  unlikely  event,  however,  that  subparagraph  (A)  is  de- 
clared unconstitutional  by  the  Supreme  Court  under  paragraph  (4) 
(A)  and  (H)  of  new  section  516A(g),  paragraph  (7)(B)  provides  a  fall- 
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back  procedure  to  ensure  implementation  of  Agreement  obliga- 
tions. 

Subparagraph  (B)  authorizes  the  President  on  behalf  of  the 
United  States  to  accept,  as  a  whole,  the  decision  of  a  binational 
panel  or  extraordinary  challenge  committee  remanding  the  deter- 
mination to  the  administering  authority  or  the  ITC  within  the 
period  specified  by  the  panel  or  committee.  Upon  acceptance  by  the 
President  of  a  decision,  the  administering  authority  or  the  ITC 
shall,  as  under  subparagraph  (A),  within  the  period  specified  by  the 
panel  or  committee,  take  action  not  inconsistent  with  the  decision. 
Any  action  by  the  President,  administering  authority,  of  the  ITC 
shall  not  be  subject  to  judicial  review.  As  indicated  in  the  State- 
ment of  Administrative  Action,  if  subparagraph  (B)  does  become 
operable,  it  is  the  Administration's  intention  that  an  Executive 
order  will  provide  for  the  President's  acceptance  in  whole,  on 
behalf  of  the  United  States,  of  any  panel  or  committee  decision 
under  the  Agreement. 

This  provision  is  intended  to  specify  the  procedures  by  which  the 
United  States  will  honor  the  international  obligations  created  by 
Article  1904  and  Annex  1904.13  of  the  Agreement  that  make  panel 
and  committee  decisions  binding  on  the  Parties.  Direct  implemen- 
tation by  the  ITC  and  the  administering  authority  of  panel  and 
committee  decisions  will  mirror  the  existing  remand  procedures  of 
the  CIT.  The  Commission  and  the  administering  authority  present- 
ly implement  remand  orders  issued  directly  from  the  CIT  in  AD 
and  CVD  cases. 

The  provision  of  direct  implementation  is  also  intended  to  immu- 
nize the  remand  process  from  political  influence  and  to  preserve 
the  independent  status  of  the  ITC.  The  Committee  did  not  agree  to 
implementing  language  proposed  originally  by  the  Administration 
which  would  have  provided  the  President  with  discretion  to  direct 
the  administering  authority  and  the  ITC  to  take  necessary  and  ap- 
propriate action  to  implement  panel  and  committee  decisions.  The 
Committee  was  concerned  that  authority  for  the  President  to  direct 
the  ITC  could  be  prejudicial  to  the  independence  of  the  agency  and 
create  an  unfortunate  precedent  for  future  legislation  affecting  the 
Commission.  The  Committee  also  did  not  want  to  expose  the  AD 
and  CVD  process  to  potential  political  pressure.  AD  and  CVD  laws 
and  the  international  trade  obligations  of  the  United  States  must 
be  implemented  with  objectivity  and  consistency  in  order  to  pre- 
serve the  international  credibility  of  the  United  States  and  to 
ensure  that  U.S.  consumer  and  domestic  business  interests  receive 
fair  and  even  application  of  U.S.  law.  It  was  in  furtherance  of  this 
interest  in  a  depoliticized  application  of  U.S.  trade  laws,  for  exam- 
ple, that  the  ITC  was  constituted  as  an  independent  agency.  It  is  in 
furtherance  of  these  same  interests  that  the  Committee  adopted 
direct  implementation  language  in  subparagraph  (A). 

Subparagraph  (B)  was  included  in  response  to  concerns  presented 
by  the  Department  of  Justice  that  direct  implementation  of  bina- 
tional panel  or  committee  decisions  without  Presidential  involve- 
ment might  be  susceptible  to  potential  challenge  with  respect  to  its 
consistency  with  the  appointments  clause  of  the  U.S.  Constitution. 
This  Committee,  the  House  Committee  on  the  Judiciary,  and  lead- 
ing legal  experts  on  the  Constitution  believe  that  the  direct  imple- 
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mentation  procedure  is  constitutional.  Nonetheless,  in  order  to 
eliminate  any  risk  of  uncertainty  and  to  guarantee  that  panel  and 
committee  decisions  will  be  implemented  and  U.S.  international  ob- 
ligations under  this  important  part  of  the  Agreement  fulfilled,  the 
Committee  agreed  to  the  inclusion  of  a  second,  fallback  provision  in 
paragraph  (7). 

Subparagraph  (B)  does  not  require  or  call  for  the  President  to 
"direct"  the  administering  authority  or  the  ITC  to  implement  the 
decision  of  a  panel.  Rather,  it  states  that  once  the  President  has 
accepted  a  panel  report,  implementation  is  required.  This  preserves 
the  independence  of  the  ITC.  Subparagraph  (B)  also  does  not  au- 
thorize the  President  to  issue  any  substantive  instructions  regard- 
ing the  actions  that  should  or  should  not  be  taken  in  response  to  a 
panel  or  committee  decision  or  to  accept  some  part  of  such  a  deci- 
sion but  not  another  part.  Issuance  of  such  Presidential  directions 
would  seriously  undermine  the  independence  of  the  ITC  and  could 
politicize  the  process.  Presidential  acceptance  of  a  final  decision 
must  be  of  the  decision  as  a  whole  and  will  simply  trigger  direct 
implementation  as  under  subparagraph  (A)  by  the  Commission  or 
administering  authority. 

4.  Requests  for  binational  panel  review. — Under  section  516A(a) 
of  present  law,  any  interested  party  that  is  a  party  to  the  AD  or 
CVD  proceeding  has  ' 'standing"  to  seek  judicial  review  of  the  AD 
or  CVD  determination.  An  "interested  party"  is  defined  under  sec- 
tion 771(9)  of  the  Tariff  Act  of  1930.  Under  Article  1904  of  the 
Agreement,  only  the  United  States  and  Canada  may  formally  re- 
quest binational  panel  review  of  an  AD  or  CVD  determination,  but 
both  Parties  agreed  automatically  to  request  such  a  review  at  the 
timely  request  of  any  person  who  would  otherwise  have  standing  to 
commence  judicial  review  of  a  determination.  Such  requests  must 
be  made  to  the  other  Party  within  30  days  after  publication  or 
notice  of  the  final  determination  in  question. 

Paragraph  (8)  of  new  section  516  A(g)  establishes  procedures  for 
requesting  binational  panel  reviews.  An  interested  party  that  was 
a  party  to  the  proceeding  may  file  a  request  for  a  binational  panel 
review  with  the  U.S.  Secretary  of  the  joint  Secretariat  within  30 
days  after  (1)  publication  of  the  notice  of  the  final  determination  in 
the  Federal  Register,  or  (2)  in  the  case  of  class  or  kind  rulings,  re- 
ceipt of  the  notice  of  the  determination  by  the  Government  of 
Canada.  Receipt  of  a  request  by  the  U.S.  Secretary  shall  be  deemed 
a  request  by  the  United  States  for  binational  panel  review.  As  pro- 
vided under  subparagraph  (c),  the  United  States  may  not  request 
panel  review  absent  a  request  by  an  interested  party,  i.e.,  one  U.S. 
agency  cannot  request  review  of  another  agency's  determination. 

The  administering  authority,  in  consultation  with  the  ITC,  will 
prescribe  regulations  for  the  contents  and  form,  manner,  and  style 
for  requests.  The  interested  party  making  the  request  must  serve  a 
copy  on  any  other  interested  party  to  the  proceeding  and  on  the 
administering  authority  or  the  ITC,  as  appropriate.  If  an  interested 
party  files  a  request  with  the  Canadian  Secretary,  the  U.S.  Secre- 
tary must  serve  a  copy  on  any  other  interested  party  and  on  the 
administering  authority  or  ITC,  as  appropriate.  These  procedures 
parallel  notification  requirements  under  section  516 A  of  present 
law,  and  ensure  that  all  interested  parties  are  informed  of  whether 
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review  has  been  requested  in  a  binational  panel  or  whether  there 
is  opportunity  to  commence  judicial  review  under  present  law. 

As  provided  in  paragraph  (9)  of  new  section  516A(g),  the  adminis- 
tering authority  and  the  ITC  shall  be  represented  in  binational 
panel  proceedings  by  attorneys  who  are  employees  of  those  respec- 
tive agencies,  i.e.,  in-house  counsel.  Interested  parties  who  were 
parties  to  the  proceeding  shall  have  the  right  to  appear  and  be  rep- 
resented by  counsel  before  the  binational  panel.  No  provision  in 
this  implementing  bill  is  needed  to  grant  the  ITC  authority  to  be 
represented  at  its  option  by  its  own  attorneys  in  the  new  judicial 
proceedings  provided  for  in  new  section  516A(g)(4)  as  added  by  sec- 
tion 410(c)  of  this  bill  and  in  new  section  777(d)  as  added  by  section 
403(c),  because  such  authority  already  exists  under  section  333(g)  of 
the  Tariff  Act  of  1930. 

Challenges  to  Commission  and  Department  of  Commerce  deter- 
minations often  involve  complex  legal,  economic,  and  accounting 
issues  which  require  representation  by  attorneys  with  expertise  in 
the  issues  being  litigated.  It  is  particularly  important  that  such 
issues  be  presented  to  binational  panels  by  counsel  who  can  explain 
the  agencies'  technical  concerns  and  articulate  the  significance  of 
particular  decisions  in  view  of  the  administration  of  the  AD  and 
CVD  laws  as  a  whole.  Paragraph  (9)  assures  that  the  agency  attor- 
neys, who  are  most  likely  to  have  such  expertise,  will  litigate  such 
cases.  The  Committee  expects  the  administering  authority  or  the 
ITC  to  exercise  their  rights  to  challenge  before  a  panel  any  improp- 
er request  or  claim  of  standing,  in  order  to  discourage  requests  to 
convene  binational  panel  reviews  that  would  be  dismissed  by  U.S. 
courts  if  requests  or  improper  claims  of  standing  were  made  for  ju- 
dicial review. 

Section  401(a)  of  the  implementing  bill  adds  a  new  paragraph  (5) 
to  section  516A(a)  of  present  law  as  a  conforming  amendment  to 
implement  the  requirement  under  Article  1904  that  judicial  review 
may  not  be  commenced  until  the  30-day  time  period  for  requesting 
binational  panel  review  has  expired.  New  paragraph  (5)  provides 
that  in  the  case  of  AD  or  CVD  determinations  involving  Canadian 
merchandise  on  which  binational  panel  review  may  be  requested 
under  new  section  516A(g),  judicial  review  under  section  516A(a)  of 
present  law  may  not  be  commenced  until  the  31st  day  after  notice 
of  the  determination  or  AD  or  CVD  order  is  published  in  the  Feder- 
al Register  or,  in  the  case  of  class  or  kind  rulings,  is  received  by  the 
Government  of  Canada.  Paragraph  (1)  of  new  section  516A(g)  re- 
quires the  administering  authority,  upon  request,  to  inform  any  in- 
terested person  of  the  date  the  Canadian  Government  received 
notice  of  a  class  or  kind  ruling,  so  that  parties  are  aware  of  the 
applicable  time  limits  for  filing  challenges. 

Section  401(b)  of  the  implementing  bill  amends  section  516A(f)  of 
the  Tariff  Act  of  1930  to  add  definitions  of  various  terms  used  in 
new  section  516 A(g). 

Section  401(d)  of  the  implementing  bill  clarifies  the  relationship 
between  decisions  of  binational  panels  or  extraordinary  challenge 
committees  and  judicial  review  by  U.S.  courts  of  AD  or  CVD  deter- 
minations involving  non-Canadian  merchandise  or  determinations 
involving  Canadian  merchandise  on  which  there  is  no  request  for 
binational  panel  review.  Section  401(d)  adds  a  new  paragraph  (3)  to 
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section  516A(b)  of  present  law  that  specifies  that  in  making  a  deci- 
sion in  any  action  brought  under  section  516A(a),  a  U.S.  court  shall 
not  be  bound  by,  but  may  take  into  consideration,  a  final  decision 
by  a  binational  panel  or  extraordinary  challenge  committee.  The 
intent  of  this  provision  is  to  make  clear  that  a  panel  or  committee 
decision  is  binding  only  with  respect  to  the  particular  matter 
before  that  panel  and  does  not  constitute  binding  precedent  on  U.S. 
courts.  A  U.S.  court's  consideration  of  panel  decisions  will  be  limit- 
ed to  the  intrinsic  persuasiveness  of  the  statements  in  those  deci- 
sions. 

The  binational  panel  process  is  not  to  effect  any  change  in  the 
substantive  law  of  the  United  States  or  to  provide  any  benefit  to 
importers  of  goods  from  third  countries.  Thus,  panel  decisions  will 
not  be  binding  on  the  CIT,  even  if  the  same  or  related  issues  are 
raised  in  court  actions  reviewing  determinations  of  the  administer- 
ing authority  or  the  ITC.  For  example,  in  a  case  where  the  ITC  has 
made  an  affirmative  injury  determination  on  the  basis  of  cumulat- 
ing Canadian  imports  with  imports  from  other  countries,  the  CIT  is 
to  decide  the  case  before  it  (concerning  imports  from  other  coun- 
tries) on  the  record  as  it  was  before  the  ITC  at  the  time  the  ITC 
made  its  original  determination.  The  outcome  of  a  binational  panel 
proceeding  in  a  companion  case  concerning  the  Canadian  imports 
that  were  cumulated  shall  have  no  bearing  on  the  Commission's 
record  or  on  the  validity  of  the  Commission  determination  as  it  af- 
fects imports  from  other  countries.  Moreover,  the  CIT,  in  deciding 
the  companion  case  before  it,  shall  disregard  any  action  taken  by 
the  ITC  to  implement  a  final  decision  of  a  binational  panel  or  ex- 
traordinary challenge  committee.  All  other  options  for  the  treat- 
ment of  panel  and  court  decisions  involving  affirmative  Commis- 
sion determinations  in  which  it  cumulatively  assesses  the  effect  of 
Canadian  and  other  imports  are  administratively  unworkable  and 
would  accord  the  Agreement  a  substantive  impact  on  the  AD  and 
CVD  laws  that  the  Agreement  is  not  intended  to  have. 

Section  402.  Amendments  to  Title  28,  United  State  Code 

Title  28,  United  States  Code,  contains  provisions  that  confer  ju- 
risdiction to  the  CIT  for  judicial  review  of  AD  and  CVD  determina- 
tions. Most  determinations  are  subject  to  CIT  jurisdiction  under  28 
U.S.C.  1581(c).  A  small,  undefined  group  of  AD  and  CVD  matters 
are  reviewable  under  the  so-called  "residual  jurisdiction"  provision 
of  the  CIT  under  28  U.S.C.  1581(i).  Certain  amendments  and  clarifi- 
cations to  these  provisions  are  necessary  to  implement  the  bina- 
tional panel  system  under  the  Agreement. 

Section  402(a)  of  H.R.  5090  amends  28  U.S.C.  1581(i)  to  withdraw 
jurisdiction  from  the  CIT  over  an  AD  or  CVD  determination  involv- 
ing Canadian  merchandise  which  is  reviewable  by  a  binational 
panel.  Since  the  precise  scope  of  the  "residual  jurisdiction"  author- 
ity is  unclear,  in  the  absence  of  this  amendment  there  is  the  risk 
that  a  litigant  might  seek  to  invoke  this  provision  in  order  to  cir- 
cumvent the  binational  panel  system  established  by  new  section 
516A(g). 

Article  1904(15)  of  the  Agreement  requires  the  United  States  and 
Canada  to  amend  their  respective  laws  to  eliminate  the  issuance  of 
declaratory  judgments  with  respect  to  the  goods  of  the  other  Party. 
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The  CIT  is  empowered  to  issue  declaratory  judgments  as  a  general 
matter,  but  has  never  provided  such  relief  in  AD  or  CVD  cases  be- 
cause it  generally  has  jurisdiction  only  over  final  determinations. 
However,  in  order  to  implement  the  obligation  under  the  Agree- 
ment, sections  402(b)  and  (c)  of  the  implementing  bill  amend  28 
U.S.C.  2643(c)  and  28  U.S.C.  2201  to  provide  that  no  court  of  the 
United  States,  including  the  CIT,  may  order  declaratory  relief  in 
any  civil  action  involving  an  AD  or  CVD  proceeding  regarding  a 
class  or  kind  of  merchandise  determined  by  the  administering  au- 
thority to  be  Canadian. 

Finally,  section  402(d)  of  the  implementing  bill  adds  a  new  sec- 
tion 1584  to  title  28  to  give  the  CIT  exclusive  jurisdiction  of  any 
civil  action  which  arises  under  section  777(d)  of  the  Tariff  Act  of 
1930  and  is  commenced  by  the  United  States  to  enforce  administra- 
tive sanctions  levied  for  violation  of  a  protective  order  or  an  under- 
taking. This  amendment  to  title  28  conforms  to  amendments  under 
section  403  of  the  bill  to  section  777(d)  to  provide  for  enforcement 
of  administrative  sanctions  against  violations  of  protective  orders. 

Section  403.  Conforming  Amendments  to  the  Tariff  Act  of  1930 

Section  777  on  the  Tariff  Act  of  1930  provides  for  the  protection 
by  the  administering  authority  and  the  ITC  of  business  proprietary 
information  submitted  during  the  course  of  an  AD  or  CVD  proceed- 
ing. Section  777  also  authorizes  the  release  of  certain  business  pro- 
prietary information  under  an  administrative  protective  order  to 
representatives  of  interested  parties  to  a  proceeding,  and  for  the 
administering  authority  and  the  ITC  to  impose  sanctions  for  viola- 
tions of  the  terms  of  a  protective  order.  In  cases  under  judicial 
review,  the  administering  authority  and  the  ITC  send  business  pro- 
prietary and  privileged  information  contained  in  the  administra- 
tive record  of  the  proceeding  to  the  CIT  under  seal.  The  court  may 
then  release  business  proprietary  information  to  counsel  under  a 
judicial  protective  order. 

Section  403(c)  of  H.R.  5090  adds  a  new  subsection  (d)  to  section 
777  of  the  Tariff  Act  of  1930  to  authorize  the  release  of  business 
proprietary  information  under  protective  order,  subject  to  sanc- 
tions, as  needed  under  the  binational  panel  review  system  of  the 
Agreement.  Paragraph  (1)  of  new  subsection  (d)  provides  that  if  a 
binational  panel  review  of  an  AD  or  CVD  determination  is  request- 
ed or  an  extraordinary  challenge  committee  is  convened  under  the 
Agreement,  the  administering  authority  or  the  ITC  may  make 
available  under  protective  order  to  authorized  persons  a  copy  of  all 
business  proprietary  (but  not  privileged)  material  in  the  adminis- 
trative record  made  during  the  proceeding.  "Authorized  persons"  is 
defined  as  the  members  of,  and  appropriate  staff  of,  the  panel  or 
committee  and  the  Secretariat;  counsel,  and  their  employees,  for 
parties  to  the  panel  or  committee  proceeding;  and  any  officer  or 
employee  of  the  U.S.  Government  designated  by  the  administering 
authority  or  the  ITC,  as  appropriate,  to  whom  disclosure  is  neces- 
sary in  order  to  implement  the  Agreement  with  respect  to  the  pro- 
ceeding. Decisions  by  the  administering  authority  or  the  ITC  con- 
cerning the  disclosure  or  nondisclosure  of  proprietary  material 
under  protective  order  shall  not  be  subject  to  judicial  review.  As 
provided  under  paragraph  (2),  the  administering  authority  and  the 
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ITC  shall  issue  regulations  setting  forth  requirements  on  the  form 
and  content  of  protective  orders,  and  designed  to  provide  an  oppor- 
tunity for  participation  in  the  binational  panel  proceeding  equiva- 
lent to  that  available  for  judicial  review  in  the  courts  of  AD  or 
CVD  determinations. 

New  section  777(d)  also  provides  for  sanctions  and  enforcement 
against  unauthorized  disclosure  of  business  proprietary  informa- 
tion under  protective  order  to  panel  members  and  other  authorized 
persons.  Paragraph  (3)  of  new  section  777(d)  makes  it  unlawful  for 
any  person  to  violate,  or  to  induce  violation  of,  any  provision  of  a 
protective  order  issued  under  new  section  777(d).  Canada  will  issue 
protective  orders  (called  ' 'undertakings")  when  Canadian  AD  or 
CVD  determinations  are  being  reviewed  by  binational  panels.  Some 
of  these  undertakings  will  be  issued  to  authorized  persons  who 
reside  in  the  United  States  and  may  not  be  amendable  to  enforce- 
ment by  Canadian  authorities  in  the  event  of  violation.  Therefore, 
paragraph  (3)  also  makes  violation  of  a  Canadian  undertaking  a 
violation  of  U.S.  law,  subject  to  the  same  sanctions  provided  under 
paragraph  (4)  as  are  violations  of  U.S.  protective  orders. 

As  provided  under  paragraph  (4)  of  new  section  777(d),  any 
person  found  by  the  administering  authority  or  the  ITC,  after 
notice  and  opportunity  for  a  hearing,  to  have  committed  a  violation 
of  paragraph  (3)  shall  be  subject  to  a  civil  penalty  of  up  to  $100,000 
for  each  violation  and  to  such  other  administrative  sanctions  as  the 
administering  authority  or  the  ITC  determines  appropriate,  includ- 
ing but  not  limited  to  debarment  from  practice  before  the  agency. 
The  amount  of  civil  penalties  and  other  sanctions  will  be  assessed 
by  the  administering  authority  or  the  ITC  by  written  notice  (de- 
pending on  which  agency  issued  the  protective  order);  the  adminis- 
tering authority  will  assess  the  sanctions  for  violation  of  undertak- 
ings with  Canada. 

As  provided  under  paragraph  (5)  of  new  section  777(d),  any 
person  against  whom  sanctions  are  imposed  may  obtain  review  of 
such  sanctions  by  filing  a  notice  of  appeal  in  the  CIT  within  30 
days  from  the  date  of  the  order  imposing  the  sanctions  and  by  si- 
multaneously sending  a  copy  by  certified  mail  to  the  administering 
authority  or  the  ITC,  as  appropriate.  The  agency  shall  promptly 
file  in  the  CIT  a  certified  copy  of  the  record  upon  which  the  viola- 
tion was  found  or  the  sanction  imposed.  The  court  will  have  the 
power  to  set  aside  the  findings  and  order  of  the  agency  only  if  it 
finds  they  are  not  supported  by  substantial  evidence.  If  any  person 
fails  to  pay  a  civil  penalty  or  to  comply  with  other  sanctions  after 
the  order  becomes  final  and  unappealable  or  after  the  CIT  has  en- 
tered final  judgment  in  favor  of  the  agency,  paragraph  (6)  provides 
that  an  action  may  be  filed  in  the  CIT  by  the  administering  author- 
ity or  the  ITC  to  enforce  the  sanctions.  In  such  an  enforcement 
action,  the  validity  and  appropriateness  of  the  final  sanction  order 
would  not  be  subject  to  review. 

Paragraph  (7)  of  new  section  777(d)  authorizes  the  administering 
authority  and  the  ITC,  or  their  duly  authorized  agents,  to  have 
access  to  and  the  right  to  copy  any  pertinent  document,  paper,  or 
record  in  the  possession  of  any  individual  or  entity;  to  summon  wit- 
nesses, take  testimony,  and  administer  oaths;  and  to  require  any 
individual  or  entity  to  produce  pertinent  documents,  books,  or 
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records  in  order  to  conduct  a  hearing  or  carry  out  other  functions 
and  duties  to  investigate  violations  and  impose  sanctions  under 
new  section  777(d).  Any  member  of  the  ITC  and  any  person  desig- 
nated by  the  administering  authority  may  sign  subpoenas,  and  au- 
thorized members  and  agents  of  the  administering  authority  and 
ITC  may  administer  oaths  and  affirmations,  examine  witnesses, 
take  testimony  (including  by  deposition),  and  receive  evidence.  The 
attendance  of  witnesses  and  production  of  documented  evidence 
may  be  required  from  any  place  in  the  United  States  at  any  desig- 
nated place  of  hearing.  Witnesses  before  the  administering  author- 
ity or  the  ITC  shall  be  paid  the  same  fees  and  mileage  as  are  paid 
witnesses  in  Federal  courts.  If  a  subpoena  is  disobeyed,  an  action 
may  be  filed  in  any  district  or  territorial  court  of  the  United  States 
to  require  the  attendance  and  testimony  of  witnesses  and  the  pro- 
duction of  documentary  evidence.  The  court  may  issue  an  order  re- 
quiring the  individual  or  entity  to  appear  before  the  agency  or  to 
produce  documentary  evidence  or  give  evidence  concerning  the 
matter.  Any  failure  to  obey  the  court  order  may  be  punished  by 
the  court  as  contempt. 

Civil  penalties  are  not  provided  under  present  AD  or  CVD  law 
for  violations  of  administrative  protective  orders,  but  authority  is 
provided  under  section  777(c)(1)(B)  of  the  Tariff  Act  of  1930  for  ap- 
propriate administrative  sanctions,  including  debarment  from  prac- 
tice before  the  agencies.  The  ITC  presently  has  general  enforce- 
ment powers  under  section  333  of  the  Tariff  Act  of  1930  similar  to 
the  powers  given  the  administering  authority  and  the  ITC  to  en- 
force protective  orders  issued  for  binational  panel  reviews.  A 
person  who  improperly  discloses  protected  information  released 
under  a  court  order  to  parties  in  AD  or  CVD  litigation  before  the 
CIT  may  be  held  in  contempt  of  court. 

Section  403(a)  of  the  implementing  bill  makes  conforming  amend- 
ments to  sections  502(b)  and  514(b)  of  the  Tariff  Act  of  1930  to  in- 
corporate reviews  and  decisions  by  binational  panels  under  the 
Agreement.  Section  403(d)  adds  a  definition  of  the  term  "United 
States-Canada  Agreement"  to  section  771  of  the  Tariff  Act  of  1930 
for  purposes  of  the  AD  and  CVD  laws. 

Section  404-  Amendments  to  Antidumping  and  Countervailing  Duty 
Law 

Section  404  of  H.R.  5090  provides  that  any  amendment  enacted 
after  the  Agreement  enters  into  force  to  the  CVD  law  under  sec- 
tion 303  or  the  AD  or  CVD  laws  under  Title  VII  of  the  Tariff  Act  of 
1930  or  to  any  other  statute  which  provides  for  judicial  review  of 
final  AD  or  CVD  determinations  or  indicates  the  standard  of 
review  to  be  applied  shall  apply  to  Canada  only  to  the  extent  speci- 
fied in  the  amendment. 

This  provision  implements  Article  1902  of  the  Agreement,  under 
which  the  United  States  and  Canada  reserve  the  right  to  change  or 
modify  their  respective  AD  or  CVD  laws,  but  are  obligated  to  apply 
an  amendment  of  these  laws  to  good  from  the  other  Party  only  if 
the  application  is  specified  in  the  amending  statute. 
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Section  405.  Organizational  and  Administrative  Provisions  Regard- 
ing the  Implementation  of  Chapters  18  and  19  of  the  Agreement 

Section  405  of  H.R.  5090  establishes  the  organization  and  proce- 
dures in  domestic  law  for  administering  U.S.  responsibilities  re- 
quired by  the  binational  panel  review  and  extraordinary  challenge 
committee  system  under  chapter  19  of  the  Agreement  and  for  im- 
plementing U.S.  reponsibilities  with  respect  to  the  panels  and  Secre- 
tariat under  chapter  18  of  the  Agreement. 

As  provided  under  chapter  19  of  the  Agreement,  a  binational 
panel  will  be  convened  to  review  a  particular  AD  or  CVD  determi- 
nation whenever  panel  review  is  properly  requested.  The  United 
States  and  Canada,  in  consultation,  will  each  prepare  a  roster  of  25 
individuals  to  serve  as  panelists.  These  individuals  must  be  citizens 
of  the  United  States  or  Canada  and  may  not  be  officers  of  either 
government.  Each  Party  will  appoint  two  members  of  each  panel, 
normally  from  the  roster,  and  attempt  to  agree  on  a  fifth  panelist. 
Failing  such  agreement,  the  four  appointed  panelists  will  choose 
the  fifth,  or  if  they  cannot  agree,  the  fifth  panelist  will  be  chosen 
by  lot  from  the  roster.  Panelists  must  be  selected  for  particular  re- 
views no  later  than  the  61st  day  after  the  panel  has  been  request- 
ed. For  extraordinary  challenge  committees,  the  Parties  will  estab- 
lish a  binational  ten-person  roster  of  judges  or  former  judges,  with 
selection  of  three  members  to  each  committee  under  a  similar  proc- 
ess as  for  panels. 

Paragraph  (1)  of  section  405(a)  establishes  an  interagency  group 
within  the  present  interagency  trade  organization  under  section 
242  of  the  Trade  Expansion  Act  of  1962  to  be  chaired  by  the  USTR 
and  to  consist  of  representatives  of  other  agencies  the  USTR  con- 
siders appropriate.  The  functions  of  this  group  shall  be  to  (1)  pre- 
pare by  January  3  of  each  year  a  list  of  individuals  who  are  quali- 
fied to  serve  on  binational  panels  or  extraordinary  challenge  com- 
mittees convened  under  chapter  19  of  the  Agreement,  and  to  pre- 
pare by  July  1  a  list  of  individuals  qualified  to  be  added  to  the  final 
candidate  list  for  the  particular  year  if  the  USTR  so  requests;  (2) 
exercise  oversight  of  the  administration  of  the  U.S.  Secretariat; 
and  (3)  make  recommendations  to  the  USTR  regarding  the  conven- 
ing of  extraordinary  challenge  committees. 

Paragraphs  (2)-(7)  of  subsection  (a)  set  forth  the  procedures  for 
the  selection  by  the  USTR,  after  consultations  with  appropriate 
Congressional  Committees,  of  individuals  eligible  to  serve  on  panels 
and  committees  under  chapter  19  of  the  Agreement.  By  no  later 
than  January  3  of  each  year,  the  USTR  will  make  selections  from 
the  lists  prepared  by  the  interagency  group  for  a  preliminary  can- 
didate list  of  individuals  eligible  to  serve  on  binational  panels  and 
for  a  preliminary  candidate  list  of  individuals  eligible  to  serve  as 
members  of  extraordinary  challenge  committees.  The  USTR  will 
submit  these  lists  to  the  Senate  Committee  on  Finance  and  the 
House  Committee  on  Ways  and  Means  (the  ' 'appropriate  Congres- 
sional Committees"),  and  then  consult  with  these  Committees  on 
the  individuals  on  these  lists.  USTR  may  add  or  delete  individuals 
with  written  notice  to  the  Committees  following  the  consultations. 
By  no  later  than  March  31  of  each  year,  the  USTR  will  submit  to 
the  Committees  the  final  candidate  lists  of  individuals  selected  by 
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the  USTR  as  eligible  to  serve  on  binational  panels  and  extraordi- 
nary challenge  committees  convened  during  the  one-year  period  be- 
ginning on  April  1  of  that  year.  An  individual  not  on  a  preliminary 
list  may  be  included  on  a  final  candidate  list  only  if  the  USTR  pro- 
vided written  notice  of  the  addition  to  the  appropriate  Congression- 
al Committees  at  least  15  days  before  submission  of  that  final  list. 

No  additions  may  be  made  to  the  final  candidate  lists  for  a  par- 
ticular year  after  they  are  submitted  to  the  appropriate  Congres- 
sional Committees  unless  the  USTR,  before  July  1  of  that  year,  de- 
termines that  additional  individuals  are  needed.  In  such  circum- 
stances a  similar  selection  process  will  apply:  The  USTR  will  re- 
quest the  interagency  group  to  prepare  a  list  of  individuals  quali- 
fied to  be  added  to  the  candidate  list,  select  individuals  from  that 
list  to  include  in  a  proposed  amendment  to  the  final  candidate  list, 
submit  the  proposed  amendment  to  the  appropriate  Congressional 
Committees  by  no  later  than  July  1  of  that  year,  and  then  consult 
those  Committees.  The  USTR  may  add  or  delete  individuals  from  a 
proposed  amendment  after  the  consultations,  and  must  provide 
written  notice  to  the  Committees  of  any  addition  or  deletion.  Indi- 
viduals may  be  added  to  the  final  form  of  the  amendment  only  if  at 
least  15  days  advance  written  notice  of  the  addition  is  submitted  to 
the  Committees.  The  USTR  must  submit  the  final  form  of  any  pro- 
posed amendment  to  a  final  candidate  list  to  the  appropriate  Con- 
gressional Committees  by  no  later  than  September  30  of  that  year. 
No  additions  may  be  made  to  the  final  form  of  an  amendment  after 
it  is  submitted  to  the  Committees.  The  amendment  will  take  effect 
on  October  1  and  the  individuals  on  the  final  amendment  to  a  final 
candidate  list  will  be  eligible  to  serve  during  the  six-month  period 
from  October  1  to  April  1  of  the  following  year. 

The  USTR  is  the  only  official  authorized  to  act  on  behalf  of  the 
U.S.  Government  in  making  any  selection  or  appointment,  solely 
by  the  United  States  or  jointly  with  Canada  under  the  terms  of  the 
Agreement,  of  an  individual  to  the  rosters  for  binational  panels  or 
extraordinary  challenge  committees  or  to  the  panels  or  committees 
convened  under  chapter  19.  Such  selections  and  appointments  may 
be  only  of  individuals  on  the  appropriate  final  candidate  list,  in- 
cluding any  list  as  amended  that  was  submitted  to  the  appropriate 
Congressional  Committees  to  serve  during  that  one-year  period  be- 
ginning April  1.  The  only  one-time  exception  to  this  general  re- 
quirement applies  if  the  Agreement  enters  into  force  after  January 
3,  1989.  In  that  circumstance,  the  USTR  may  select  individuals  on 
the  preliminary  candidate  lists  submitted  to  the  appropriate  Con- 
gressional Committees  for  the  rosters  and  for  panels  and  commit- 
tees during  the  three-month  period  after  the  Agreement  enters  into 
force.  For  that  year,  the  interagency  group  would  prepare  lists  of 
qualified  individuals  and  the  USTR  would  submit  the  preliminary 
candidate  lists  to  the  appropriate  Congressional  Committees  within 
30  days  after  the  Agreement  enters  into  force  and  submit  the  final 
candidate  lists  to  those  Committees  within  3  months  after  the 
Agreement  enters  into  force. 

The  selection  of  individuals  for  any  lists  or  rosters  or  appoint- 
ment by  the  USTR  for  panels  or  committees  shall  be  made  without 
regard  to  political  affiliation  and  based  on  criteria  in  the  Agree- 
ment requiring  good  character,  high  standing  and  repute,  objectivi- 
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ty,  reliability,  sound  judgment,  and  general  familiarity  with  inter- 
national trade  laws.  The  Statement  of  Administrative  Action  sets 
forth  more  detailed  criteria  and  procedures  for  selection  of  panel 
and  committee  candidates,  including  financial  disclosures,  to 
ensure  competence  and  objectivity  in  reviews  and  no  conflicts  of  in- 
terest. The  United  States  and  Canada  will  also  establish  a  joint 
code  of  conduct  for  panelists  as  required  by  the  Agreement.  Since 
binational  panels  will  substitute  for  review  by  U.S.  judges  of  the 
application  of  national  laws  and  make  decisions  that  are  binding, 
the  Committee  believes  it  is  essential  to  require  appropriate  Con- 
gressional review  of  potential  panelists  in  order  to  further  assure 
selection  of  candidates  with  high  professional  and  personal  stand- 
ards on  a  nonpolitical  basis. 

Section  405(b)  of  the  implementing  bill  provides  that  individuals 
appointed  by  the  United  States  to  serve  on  panels  or  committees 
convened  under  chapter  19  of  the  Agreement,  and  individuals  des- 
ignated to  assist  these  appointees,  shall  not  be  considered  to  be  em- 
ployees or  special  employees  of,  or  otherwise  affiliated  with,  the 
U.S.  Government.  As  provided  in  section  405(c),  individuals  serving 
on  panels  or  committees,  and  individuals  designated  to  assist  them, 
shall  be  immune  from  suite  and  legal  process  relating  to  acts  they 
perform  in  their  official  capacity  and  within  the  scope  of  their 
functions  as  panelists  or  committee  members  or  as  assistants.  The 
only  exception  to  this  immunity  are  violations  of  protective  orders 
or  undertakings  issued  under  new  section  777(d)  of  the  Tariff  Act  of 
1930  as  added  by  section  403(c)  of  the  implementing  bill. 

Section  405(d)  of  the  implementing  bill  authorizes  the  adminis- 
tering authority  for  the  AD  and  CVD  laws,  the  ITC,  and  the  USTR 
to  promulgate  regulations  as  are  necessary  or  appropriate  to  carry 
out  actions  to  implement  their  respective  responsibilities  under 
chapters  18  and  19  of  the  Agreement. 

Section  406(e)  of  the  implementing  bill  authorizes  the  President 
to  establish  within  any  department  or  agency  of  the  Federal  Gov- 
ernment a  United  States  Secretariat.  The  U.S.  Secretariat,  subject 
to  the  oversight  of  the  interagency  group  established  under  subsec- 
tion (a)(1),  shall  facilitate  the  operation  of  chapters  18  and  19  of  the 
Agreement  and  the  work  of  the  binational  panels  and  extraordi- 
nary challenge  committees  convened  under  those  chapters.  The 
U.S.  Secretariat  shall  not  be  considered  an  agency  for  purposes  of  5 
U.S.C.  552  and,  therefore,  will  not  be  subject  to  the  Freedom  of  in- 
formation Act,  the  Privacy  Act,  or  the  Government  in  the  Sun- 
shine Act.  This  provision  implements  the  U.S.  obligation  under  Ar- 
ticle 1909  of  the  Agreement  for  each  Party  to  establish  a  perma- 
nent Secretariat  office,  which  will  function  as  a  ' 'clerk  of  the 
court"  and  service  meetings  of  panels  and  committees. 

Section  406.  Authorization  of  Appropriations  for  the  Secretariat,  the 
Panels,  and  the  Committees 

Section  406  of  H.R.  5090  authorizes  funding  for  the  U.S.  Secretar- 
iat and  the  U.S.  share  of  the  expenses  of  the  binational  dispute  set- 
tlement and  review  panels.  Subsection  (a)  authorizes  appropriations 
to  the  department  or  agency  within  which  the  U.S.  Secretariat  is 
established  of  the  lesser  of  such  sums  as  may  be  necessary  or  $5 
million  for  each  fiscal  year  after  1988,  to  be  used  for  the  establish- 
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ment  and  operation  of  the  U.S.  Secretariat  and  for  payment  of  the 
U.S.  share  of  the  expenses  of  dispute  settlement  proceedings  under 
chapter  18  of  the  Agreement.  Paragraph  (1)  of  subsection  (b)  au- 
thorizes to  be  appropriated  to  the  Office  of  the  USTR  for  fiscal  year 
1989  such  sums  as  may  be  necessary  to  pay  during  that  year  the 
U.S.  share  of  the  expenses  of  binational  panels  and  extraordinary 
challenge  committees  convened  pursuant  to  chapter  19.  Paragraph 
(2)  authorizes  the  USTR  to  transfer  appropriated  funds  to  any  U.S. 
department  or  agency  in  order  to  facilitate  payment  of  these  ex- 
penses. Paragraph  (3)  provides  that  funds  appropriated  for  pay- 
ment of  such  expenses  during  any  fiscal  year  may  be  expending 
only  to  the  extent  they  do  not  exceed  the  amount  authorized  under 
paragraph  (1)  for  that  year,  unless  a  subsequent  law  specifically 
provides  that  paragraph  (1)  shall  not  apply. 

Section  406  implements  the  obligations  under  Article  1909  and 
Annex  1901.2  of  the  Agreement  that  each  Party  will  be  responsible 
for  the  operating  costs  of  its  Secretariat  office  and  the  Parties  will 
share  the  expenses  of  binational  panels.  The  authorization  of  ap- 
propriations to  the  USTR  will  maintain  the  funding  for  binational 
panels  and  committees  within  the  jurisdiction  of  the  Congressional 
committees  that  must  be  consulted  by  the  USTR  on  the  lists  of  can- 
didates who  may  be  selected  for  these  panels  and  committees. 

Section  407.  Testimony  and  Production  of  Papers  in  Extraordinary 
Challenges 

Article  1904  of  the  Agreement  establishes  a  procedure  that  may 
be  used  in  narrowly-defined  circumstances  by  the  Government  of 
either  Party  to  challenge  final  decisions  of  a  binational  panel.  Alle- 
gation that  a  panelist  was  guilty  of  gross  misconduct,  bias,  or  seri- 
ous conflict  of  interest,  or  otherwise  materially  violated  the  rules  of 
conduct  and  that  that  action  materially  affected  the  panel's  deci- 
sion and  threatens  the  integrity  of  the  binational  panel  review 
process  is  a  basis  for  a  Party  requesting  an  extraordinary  challenge 
committee.  The  committee  rules  of  procedure  to  be  developed  by 
the  Parties  will  provide  for  the  taking  of  evidence  by  the  commit- 
tee where  such  an  ethical  violation  by  a  panelist  is  alleged. 

Section  407  of  H.R.  5090  contains  provisions  to  assist  an  extraor- 
dinary challenge  committee  in  carrying  out  its  functions  and  duties 
when  such  a  violation  of  the  rules  of  conduct  by  a  binational  panel- 
ist is  alleged.  Section  407  gives  a  committee  (1)  access  to,  and  the 
right  to  copy,  any  document,  paper,  or  record  pertinent  to  the  sub- 
ject matter  under  consideration  in  the  possession  of  any  individual 
or  entity;  (2)  authority  to  summon  witnesses,  take  testimony,  and 
administer  oaths;  (3)  authority  to  require  any  individual  or  entity 
to  produce  documents,  books,  or  records  relating  to  the  subject 
matter;  and  (4)  authority  to  require  an  individual  or  entity  to  fur- 
nish in  writing  information  pertaining  to  the  matter.  Any  member 
of  the  committee  may  sign  subpoenas  and  authorized  members 
may  administer  oaths  and  affirmations,  examine  witnesses,  take 
testimony  (including  by  deposition),  and  receive  evidence.  If  a  sub- 
poena is  disobeyed,  the  committee  may  request  the  Attorney  Gen- 
eral to  invoke  the  aid  of  any  U.S.  district  or  territorial  court  in  re- 
quiring the  attendance  and  testimony  of  witnesses  and  production 
of  documentary  evidence,  that  may  be  required  from  any  place  in 
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the  United  States  at  any  designated  place  of  hearing.  Any  failure 
to  obey  a  court  order  may  be  punished  by  the  court  as  contempt. 

Section  408.  Requests  for  Review  of  Canadian  Antidumping  and 
Countervailing  Duty  Determinations 

Section  408  of  H.R.  5090  establishes  a  parallel  procedure  to  that 
established  under  section  401  for  the  United  States  to  implement 
the  application  of  the  binational  panel  review  system  provided 
under  chapter  19  of  the  Agreement  to  final  AD  and  CVD  determi- 
nations by  the  Canadian  Government  on  exports  of  U.S.  merchan- 
dise to  Canada.  A  person  within  the  meaning  of  Article  1904(5)  of 
the  Agreement  may  file  a  request  with  the  U.S.  Secretary  for  a  bi- 
national panel  review  of  a  final  AD  or  CVD  determination  of  a 
competent  investigating  authority  of  Canada  within  30  days  of  the 
publication  or  receipt  of  notice  of  the  determination.  Receipt  of  the 
request  by  the  U.S.  Secretary  shall  be  deemed  a  request  by  the 
United  States  for  a  binational  panel  review.  The  administering  au- 
thority will  prescribe  regulations  on  the  content  and  form  of  re- 
quests. Requests  by  private  parties  shall  not  preclude  the  United 
States,  Canada,  or  any  other  person  from  challenging  before  a  bi- 
national panel  the  basis  for  the  particular  request.  Requests  by  the 
United  States  on  its  own  behalf  for  binational  panel  reviews  of  Ca- 
nadian determinations  will  be  made  by  the  U.S.  Secretary.  The 
U.S.  Secretary  will  serve  a  copy  of  any  request  under  section  407 
on  all  persons  who  would  be  regarded  as  interested  parties  to  the 
proceeding. 

Section  409.  Subsidies 

Article  1906  of  the  Agreement  contemplates  the  binational  panel 
review  system  as  an  interim  procedure  pending  the  development 
and  implementation  of  a  substitute  system  of  rules  in  the  bilateral 
trade.  Article  1907  requires  the  Parties  to  establish  a  Working 
Group  to  seek  to  develop  more  effective  rules  and  disciplines  con- 
cerning the  use  of  government  subsidies  and  a  substitute  system  of 
rules  for  dealing  with  unfair  pricing  and  government  subsidies. 
Section  409  of  H.R.  5090  provides  a  negotiating  mandate  to  the 
President  for  an  agreement  with  Canada  on  unfair  pricing  and  sub- 
sidy practices  and  sets  forth  an  interim  procedure  for  identifying 
U.S.  industries  likely  to  be  facing  subsidized  import  competition. 

1.  Negotiations  on  subsidies. — Section  409(a)  of  the  implementing 
bill  authorizes  the  President  to  enter  into  an  agreement  with 
Canada,  including  an  agreement  to  amend  the  Agreement,  on  rules 
applicable  to  bilateral  trade  that  deal  with  unfair  pricing  and  gov- 
ernment subsidization  and  provide  for  increased  discipline  on  subsi- 
dies. Paragraph  (2)  sets  forth  U.S.  objectives  in  such  negotiations  to 
include  (1)  achievement,  on  an  expedited  basis,  of  increased  disci- 
pline on  government  production  and  export  subsidies  that  have  a 
significant  impact  on  bilateral  trade;  and  (2)  attainment  of  in- 
creased and  more  effective  discipline  on  Canadian  Government  (in- 
cluding provincial)  subsidies  having  the  most  significant  adverse 
impact  on  U.S.  producers  that  compete  with  subsidized  Canadian 
products  in  the  U.S.  and  Canadian  markets.  Special  emphasis 
should  be  given  in  negotiations  to  obtain  discipline  on  Canadian 
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subsidy  programs  that  adversely  affect  U.S.  industries  which  di- 
rectly compete  with  subsidized  imports. 

Paragraph  (3)  requires  the  U.S.  members  of  the  Working  Group 
established  under  Article  1907  of  the  Agreement  to  consult  regular- 
ly with  the  Senate  Committee  on  Finance  and  the  House  Commit- 
tee on  Ways  and  Means,  as  well  as  with  the  private  sector  advisory 
committees  established  under  section  135  of  the  Trade  Act  of  1974, 
on  (1)  the  issues  being  considered  by  the  Working  Group,  and  (2)  as 
appropriate,  U.S.  objective  and  strategy  in  the  negotiations.  The 
U.S.  members  must  also  submit  an  annual  report  beginning  in  Jan- 
uary 1990  to  these  Congressional  committees  on  the  progress  being 
made  in  the  negotiations  to  obtain  an  agreement  that  meets  the  ob- 
jectives. 

An  agreement  entered  into  under  subsection  (a),  including  an 
amendment  to  the  Agreement,  would  require  Congressional  ap- 
proval of  implementing  legislation  to  make  any  necessary  or  appro- 
priate changes  in  U.S.  domestic  laws.  Paragraph  (4)  provides  that 
the  "fast  track"  procedures  under  section  151  of  the  Trade  Act  of 
1974  that  normally  apply  to  consideration  of  such  legislation  will 
not  apply  to  any  bill  or  joint  resolution  that  implements  an  agree- 
ment entered  into  under  paragraph  (1)  unless  the  President  deter- 
mines and  notifies  the  Congress  that  the  agreement  meets  certain 
requirements.  The  President  must  determine  that  the  agreement 
(1)  will  provide  greater  discipline  over  government  subsidies  and  no 
less  discipline  over  unfair  pricing  practices  by  producers  than  pro- 
vided by  the  GATT  Subsidies  and  Antidumping  Codes  approved 
under  the  Trade  Act  of  1974,  taking  into  account  the  effects  of  the 
Agreement,  and  (2)  will  neither  undermine  such  multilateral  disci- 
pline on  subsidies  or  dumping  nor  detract  from  U.S.  efforts  to  in- 
crease such  multilateral  discipline  in  or  subsequent  to  the  Uruguay 
Round  of  multilateral  trade  negotiations. 

These  prerequisites  for  use  of  the  "fast  track"  procedures  apply 
notwithsatnding  any  other  provision  of  this  Act  or  any  other  law. 
As  provided  under  section  102(e)  of  the  implementing  bill,  any 
agreement  in  the  form  of  an  amendment  to  the  Agreement  that  re- 
quires changes  in  U.S.  laws  could  be  implemented  under  the  "fast 
track"  procedure  only  if  the  bill  could  be  implemented  under  the 
"fast  track"  procedure  only  if  the  bill  is  submitted  to  the  Congress 
within  30  months  after  the  Agreement  enters  into  force. 

2.  Identification  of  industries. — Section  409(b)  of  the  implement- 
ing bill  establishes  a  special  procedure  for  identifying  U.S.  indus- 
tries that  are  likely  to  be  facing  subsidized  import  competition  and 
a  deteriorating  competitive  position.  Any  entity  (including  a  trade 
association,  firm  union,  or  group  of  workers)  that  is  representative 
of  a  U.S.  industry  may  file  a  petition  with  the  USTR  for  identifica- 
tion if  it  has  reason  to  believe  that — 

(1)  The  industry  is  likely  to  face  increased  competition  (a) 
from  subsidized  imports  from  Canada,  with  which  it  directly 
competes,  as  a  result  of  implementation  of  the  Agreement,  or 
(b)  from  subsidized  imports  with  which  it  directly  competes 
from  any  other  country  designated  by  the  President,  following 
consultations  with  the  Congress,  as  benefiting  from  a  reduction 
of  tariff  or  other  trade  barriers  under  a  future  trade  agree- 
ment in  force  after  January  1,  1989;  and 
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(2)  The  industry  is  likely  to  experience  a  deterioration  of  its 
competitive  position  before  rules  and  disciplines  relating  to  the 
use  of  government  subsidies  have  been  developed  with  respect 
to  that  country. 
The  USTR,  in  consultation  with  the  Secretary  of  Commerce,  sha 
decide  within  90  days  whether  to  identify  the  industry  on  the  basis 
that  there  is  a  reasonable  likelihood  that  it  may  face  both  the  sub 
sidization  and  the  deterioration. 

At  the  request  of  the  entity  representing  an  industry  that  is 
identified,  the  USTR  shall  compile  and  make  available  to  that  in- 
dustry information  on  foreign  subsidy  programs  under  section  305 
of  the  Trade  Act  of  1974,  and/or  recommend  to  the  President  that 
an  investigation  by  the  ITC  be  requested  under  section  332  of  the 
Tariff  Act  of  1930.  The  industry  may  request  the  USTR  to  obtain 
an  update  of  such  information  as  often  as  annually  until  an  agree- 
ment on  adequate  rules  and  disciplines  relating  to  government  sub- 
sidies is  reached. 

As  provided  under  paragraph  (4),  the  USTR  and  the  Secretary  of 
Commerce  shall  review  the  information  and  consult  with  the  iden- 
tified industry  with  a  vew  to  deciding  whether  any  action  is  appro- 
priate under  section  301  of  the  Trade  Act  of  1974  or  under  the  CVD 
law,  including  self-initiation  of  an  investigation.  In  determining 
whether  to  initiate  any  section  301  investigation  or  an  investiga- 
tion under  any  other  trade  law  other  than  Title  VII  of  the  Tariff 
Act  of  1930,  the  USTR,  after  consultation  with  the  Secretary  of 
Commerce,  (1)  shall  seek  the  advice  of  the  private  sector  advisory 
committees  established  under  section  135  of  the  Trade  Act  of  1974, 
(2)  shall  consult  with  the  Senate  Committee  on  Finance  and  House 
Committee  on  Ways  and  Means,  (3)  shall  coordinate  with  the  inter- 
agency committee  established  under  section  242  of  the  Trade  Ex- 
pansion Act  of  1962,  and  (4)  may  ask  the  President  to  request 
advice  from  the  ITC.  If  an  investigation  is  self-initiated  under  sec- 
tion 301  as  a  result  of  the  review  and  the  President,  following  the 
investigation  (including  any  applicable  dispute  settlement  proceed- 
ings), determines  to  take  section  301  action,  he  shall  give  prefer- 
ence to  actions  that  most  directly  affect  the  products  that  benefits 
from  governmental  subsidies  and  were  the  subject  to  the  investiga- 
tion, unless  there  are  no  significant  imports  of  the  product  or  the 
President  otherwise  determines  that  application  of  the  action  to 
other  products  would  be  more  effective. 

Paragraph  (5)  makes  clear  that  any  decision  or  action  by  the 
USTR  or  the  Secretary  of  Commerce  under  section  409  shall  not  in 
any  way  prejudice  the  right  of  any  industry  to  file  a  petition  under 
any  trade  law;  prejudice,  affect,  or  substitute  for  any  proceeding, 
investigation,  determination,  or  action  by  the  Secretary  of  Com- 
merce, ITC,  or  USTR  pursuant  to  such  a  petition;  or  prejudice, 
affect,  substitute  for,  or  obviate  any  proceeding,  investigation,  or 
determination  under  section  301  of  the  Trade  Act  of  1974,  the  AD 
or  CVD  laws,  or  any  other  trade  law.  Nothing  in  the  provision  may 
be  construed  to  alter  in  any  manner  "standing"  requirements  pres- 
ently in  effect  or  to  add  additional  requirements  for  standing  under 
any  U.S.  law. 

Section  409  responds  to  concerns  raised  by  Members  of  Congress 
and  the  private  sector  about  the  absence  of  provisions  in  the  Agree- 
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ment  to  place  more  effective  disciplines  on  the  use  of  government 
subsidies  that  may  adversely  affect  U.S.  industries.  The  Committee 
emphasizes  that  the  absence  of  such  provisions  should  not  in  any 
way  be  construed  as  any  encouragement  or  endorsement  of  the  use 
of  subsidies  by  either  government.  On  the  contrary,  the  Committee 
expects  countervailing  duty  law  to  be  used  and  applied  vigorously 
against  any  Canadian  Government  subsidy  practices  that  meet  the 
criteria  of  the  law  and  materially  injure  U.S.  industries.  Article 
1902  of  the  Agreement  itself  reserves  the  right  of  each  Party  to 
apply,  as  well  as  to  modify  or  change,  its  antidumping  and  counter- 
vailing duty  laws  to  goods  imported  from  the  other  Party. 

The  special  procedure  under  subsection  (b)  is  intended  to  apply 
only  during  the  interim  period  before  more  effective  rules  and  dis- 
ciplines are  developed  on  the  use  of  government  subsidies  by  the 
particular  country.  Such  rules  and  disciplines  may  be  multilateral, 
such  as  an  agreement  in  the  Uruguay  Round,  or  a  bilateral  agree- 
ment with  Canada  or  a  designated  country  in  question.  The  Com- 
mittee intends  that  the  criteria  under  subsection  (b)(1)(A)  of  likely 
increased  competition  from  subsidized  imports  with  which  an  in- 
dustry directly  competes  result  from  implementation  of  trade 
agreement  benefits  that  apply  to  that  industy.  In  other  words,  a 
U.S.  industry  should  not  be  identified  if  the  particular  foreign  in- 
dustry with  which  it  competes  is  not  subject  to  liberalization  of 
tariff  or  other  trade  barriers  to  the  U.S.  market.  One  U.S.  industry 
cannot  "bootstrap"  trade  agreement  concessions  that  benefit  an- 
other industry  in  a  designated  foreign  country  for  purposes  of 
meeting  the  identification  requirement  under  subparagraph  (A). 

The  Committee  also  emphasizes  that  no  causal  relationship  is  im- 
plied between  the  subsidy  criteria  under  subparagraph  (A)  and  the 
economic  detrioration  criteria  under  subparagraph  (B)  of  para- 
graph (1).  Whether  actionable  subsidies  and  any  causal  relationship 
with  economic  deterioration  in  fact  exist  would  have  to  be  deter- 
mined in  an  investigation  under  the  appropriate  trade  law.  The 
procedure  established  under  subsection  (b)  assures  attention  to  and 
consideration  of  economic  problems  that  particular  U.S.  industries 
may  face  from  subsidized  foreign  competition  as  a  result  of  the  low- 
ering of  barriers  under  trade  agreements.  However,  this  procedure 
does  not  substitute  for,  or  prejudge  in  any  way,  the  investigations 
and  determinations  required  under  the  unfair  trade  practice  or 
import  relief  laws.  Any  actual  remedy  or  relief  for  the  domestic  in- 
dustry may  be  obtained  under  section  301,  the  CVD  law,  or  other 
trade  laws  only  if  there  is  a  determination  under  the  applicable 
procedures  that  the  criteria  of  the  particular  law  are  met. 

Section  4 10.  Termination  of  Agreement 

Section  410  of  H.R.  5090  addresses  circumstances  in  which  the 
Agreement  may  be  terminated.  Article  1906  authorizes  either 
Party  to  terminate  the  Agreement  if  the  Parties  fail  to  agree  to  im- 
plement a  new  system  for  applying  AD  and  CVD  duties  to  bilateral 
trade  within  seven  years.  As  provided  under  Article  2106,  the 
Agreement  remains  in  force  unless  terminated  by  either  Party 
upon  six-month  notice. 

Subsection  (a)  requires  the  President  to  submit  a  report  to  the 
Congress  explaining  why  continued  adherence  to  the  Agreement  is 
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in  the  U.S.  national  economic  interest  if  (1)  no  agreement  is  en- 
tered into  between  the  United  States  and  Canada  on  a  substitute 
system  of  rules  for  AD  and  CVD  duties  within  seven  years  after 
the  Agreement  enters  into  force,  and  (2)  the  President  decides  not 
to  exercise  the  right  under  Article  1906  to  terminate  the  Agree- 
ment. 

Subsection  (B)  addresses  the  contingency  if  the  Agreement 
should  cease  to  be  in  force  at  some  future  date.  If  on  that  date  an 
investigation  or  enforcement  proceeding  concerning  the  violation  of 
an  AD  or  CVD  protective  order  issued  under  section  777(d)  as 
added  by  section  403(c)  of  the  implementing  bill  or  Canadian  under- 
taking is  pending,  the  investigation  or  proceeding  shall  continue 
and  sanctions  may  continue  to  be  imposed  in  accordance  with  that 
section.  If  on  that  date  a  binational  panel  review  is  pending  or  has 
been  requested  on  a  final  AD  or  CVD  determination,  that  determi- 
nation will  be  reviewable  in  the  CIT  as  under  present  law.  The 
time  limits  for  commencing  such  judicial  review  shall  not  begin  to 
run  until  the  date  the  Agreement  ceases  to  be  in  force. 

TITLE  V.  EFFECTIVE  DATES  AND  SEVERABILITY 

Section  501.  Effective  Dates 

Section  501  of  H.R.  5090  provides  in  general  that  the  provisions 
of  the  implementing  bill  and  the  amendments  to  other  statutes 
made  by  the  implementing  bill  shall  take  effect  on  the  date  the 
Agreement  enters  into  force.  The  only  exceptions  that  shall  take 
effect  on  the  date  of  enactment  of  this  Act  are  section  1  (short  title 
and  table  of  contents),  section  2  (stating  the  purposes  of  the  Act), 
Title  I  (general  provisions  that  relate  to  approval  of  the  Agree- 
ment, its  relationship  to  U.S.  law,  and  procedures  and  require- 
ments for  future  amendments),  section  304  except  subsection  (f)  (ob- 
jectives and  authority  for  negotiations  regarding  certain  sectors), 
section  309  (relating  to  restraints  on  steel  products),  this  section 
501,  and  section  502  (severability). 

Subsection  (c)  provides  for  the  termination  of  the  provisions  of 
this  Act  (except  for  this  subsection  and  the  transition  provisions 
under  section  410  relating  to  binational  panel  reviews)  and  of 
amendments  to  other  laws  made  by  this  Act  on  the  date  the  Agree- 
ment ceases  to  be  in  force.  As  provided  under  Article  2105,  the 
Agreement  shall  remain  in  force  unless  either  Party  terminates  it 
upon  6  months  notice.  Section  501(c)  ensures  that  provisions  of  U.S. 
laws  to  implement  the  Agreement  cease  to  have  effect  if  those  bi- 
lateral rights  and  obligations  terminate. 

Section  502.  Severability 

Section  502  of  H.R.  5090  contains  a  standard  severability  clause 
ensuring  that  if  any  provision  of  the  implementing  bill,  any  amend- 
ment to  other  laws  made  by  the  United  States-Canada  Free-Trade 
Agreement  Implementation  Act  of  1988,  or  the  application  of  a  pro- 
vision or  amendment  to  any  person  or  circumstances  is  held  to  be 
invalid  by  the  courts,  the  remainder  of  the  Act,  the  remaining 
amendments  and  other  applications  shall  not  be  affected  thereby. 
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Vote  of  the  Committee  in  Reporting  the  Bill 

In  compliance  with  clause  2(1)(2)(B)  of  rule  XI  of  the  Rules  of  the 
House  of  Representatives,  the  following  statement  is  made  relative 
to  the  vote  of  the  Committee  in  reporting  the  bill.  H.R.  5090  was 
ordered  favorably  reported  by  the  Committee  on  Ways  and  Means 
to  the  House  by  a  record  vote  of  35  yeas,  1  noe. 

Oversight  Findings 

In  compliance  with  clause  2(1)(3)(A)  or  rule  XI  of  the  Rules  of  the 
House  of  Representatives,  the  Committee  concludes  on  the  basis  of 
hearing  testimony,  correspondence  from  Members  of  Congress  and 
the  private  sector,  and  from  review  of  the  provisions  of  the  Free 
Trade  Agreement  that  approval  and  implementation  of  the  Agree- 
ment would  be  in  the  U.S.  economic  interest. 

In  regard  to  clause  2(1)(3)(D)  of  rule  XI  of  the  Rules  of  the  House 
of  Representatives,  no  oversight  findings  or  recommendations  have 
been  submitted  to  the  Committee  by  the  Committee  on  Govern- 
ment Operations  with  respect  to  the  subject  matter  contained  in 
the  bill. 

Budget  Effects  and  Cost  Estimates,  Including  Estimates  of  the 
Congressional  Budget  Office 

In  compliance  with  clause  2(1)(3)  of  rule  XI  of  the  Rules  of  the 
House  of  Representatives,  the  following  statements  are  made  with 
respect  to  Committee  action  on  the  bill. 

With  respect  to  subdivision  (B)  of  clause  2(1)(3)  the  Committee 
states  that: 

(a)  There  is  no  new  entitlement  authority  and  thus  compari- 
sons to  the  Committee's  302(b)  allocation  are  non-applicable; 

(b)  There  is  no  new  spending  authority  as  described  in  sec- 
tion 401(c)(2)  of  the  Congressional  Budget  and  Impoundment 
Control  Act  of  10974,  as  amended; 

(c)  The  report  includes  Congressional  Budget  Office  projec- 
tions of  budget  authority,  budget  outlays  and  revenues  for 
fiscal  year  1989  and  the  four  ensuing  years;  and 

(d)  The  estimate  by  the  Congressional  Budget  Office  indi- 
cates no  change  in  the  level  of  assistance  to  State  and  local 
governments. 

In  compliance  with  clause  7(a)  of  rule  XIII  and  with  clause 
2QX3XB)  and  (C)  of  rule  XI  of  the  Rules  of  the  House  of  Representa- 
tives, the  Committee  provides  below  information  furnished  by  the 
Congressional  Budget  Office  on  H.R.  5090  and  required  to  be  in- 
cluded herein: 

U.S.  Congress, 
Congressional  Budget  Offfice, 

Washington,  DC,  August  3,  1988. 
Hon.  Dan  Rostenkowski, 
Chairman,  Committee  on  Ways  and  Means, 
House  of  Representatives,  Washington,  DC. 

Dear  Mr.  Chairman:  The  Congressional  Budget  Office  has  re- 
viewed H.R.  5090,  the  United  States-Canada  Free-Trade  Agreement 
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Implementation  Act  of  1988.  The  attached  table  represents  the  esti- 
mated budget  impact  of  the  bill,  as  introduced  on  July  26,  1988. 

If  you  wish  further  details  on  this  estimate,  we  will  be  pleased  to 
provide  them.  The  CBO  staff  contact  is  Douglas  Criscietello,  who 
can  be  reached  at  226-2850. 
Sincerely, 

James  L.  Blum, 
Acting  Director. 

ESTIMATED  COSTS  TO  THE  FEDERAL  GOVERNMENT  TO  IMPLEMENT  THE  UNITED  STATES-CANADA 
FREE-TRADE  AGREEMENT— H.R.  5090  AND  S.  2651,  AS  INTRODUCED 

[By  fiscal  year,  in  millions  of  dollars] 

1989         1990         1991         1992         1993 

NET  REVENUE  EFFECTS 
Estimated  revenues -97     -198     -303     -421     -546 

DIRECT  SPENDING 

Commodity  Credit  Corporation: 

Estimated  budget  authority 2  2  3           4           4 

Estimated  outlays 2  2  3           4           4 

Customs  user  fees: 

Estimated  budget  authority 22           1 

Estimated  outlays 22           1 

Total  direct  spending: 

Estimated  budget  authority 2  24  4           4           4 

Estimated  outlays 2  24  4           4           4 

AUTHORIZATIONS 

U.S.  Secretariat: 

Estimated  authorization  level 11111 

Estimated  outlays 11111 

Binational  panels  and  committees: 

Estimated  authorization  level l 2 

Estimated  outlays 2 

Other  costs: 

Estimated  authorization  level 11111 

Estimated  outlays 11111 

Total  authorizations: 

Estimated  authorization  level 4           2           2           2           2 

Estimated  outlays 4           2           2           2           2 

Net  increase  in  the  deficit 103        224        309        427        552 

1  Costs  of  about  $2  million  a  year  for  binational  panels  and  committees  would  be  expected  to  continue  in  years  after  1989,  but  the  bill  only 
authorizes  appropriations  for  fiscal  year  1989. 

Inflationary  Impact  Statement 

With  respect  to  clause  2(1)(4)  of  rule  XI  of  the  Rules  of  the  House 
of  Representatives,  the  Committee  states  that  H.R.  5090  would  not 
have  an  inflationary  impact  on  prices  and  costs  in  the  operation  of 
the  general  economy. 

Changes  in  Existing  Law  Made  by  the  Bill,  as  Reported 

In  compliance  with  clause  3  of  rule  XIII  of  the  Rules  of  the 
House  of  Representatives,  changes  in  existing  law  made  by  the  bill, 
H.R.  5090  as  reported,  are  shown  as  follows  (existing  law  proposed 
to  be  omitted  is  enclosed  in  black  brackets,  new  matter  is  printed 
in  italic,  existing  law  in  which  no  change  is  proposed  is  shown  in 
roman): 
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Section  13031  of  the  Consolidated  Omnibus  Budget 
Reconciliation  Act  of  1985 

SEC.  13031.  FEES  FOR  CERTAIN  CUSTOMS  SERVICES. 

(a)  *  *  * 

(b)  Limitations  on  Fees. — (1)  *  *  * 

******* 

(10)  The  fee  charged  under  subsection  (aX10)  of  this  section  with 
respect  to  goods  of  Canadian  origin  (as  determined  under  section 
202  of  the  United  States-Canada  Free-Trade  Agreement  Implementa- 
tion Act  of  1988)  shall  be  in  accordance  with  article  403  of  the 
United  States-Canada  Free-Trade  Agreement.  Any  service  for  which 
an  exemption  from  such  fee  is  provided  by  reason  of  this  paragraph 
may  not  be  funded  with  money  contained  in  the  Customs  User  Fee 
Account 


Tariff  Act  of  1930 

***** 

TITLE  III— SPECIAL  PROVISIONS 
Part  I— Miscellaneous 


SEC  305.  IMMORAL  ARTICLES— IMPORTATION  PROHIBITED. 

(a)  Prohibition  of  Importation. — All  persons  are  prohibited 
from  importing  into  the  United  States  from  any  foreign  country 
any  book,  pamphlet,  paper,  writing,  advertisement,  circular,  print, 
picture,  or  drawing  containing  any  matter  advocating  or  urging 
treason  or  insurrection  against  the  United  States,  or  forcible  resist- 
ance to  any  law  of  the  United  States,  or  containing  any  threat  to 
take  the  life  of  or  inflict  bodily  harm  upon  any  person  in  the 
United  States,  or  any  obscene  book,  pamphlet,  paper,  writing,  ad- 
vertisement, circular,  print,  picture,  drawing,  or  other  representa- 
tion, figure,  or  image  on  or  of  paper  or  other  material,  or  any  cast, 
instrument,  or  other  article  which  is  obscene  or  immoral,  or  any 
drug  or  medicine  or  any  article  whatever  for  causing  unlawful 
abortion,  or  any  lottery  ticket,  or  any  printed  paper  that  may  be 
used  as  a  lottery  ticket,  or  any  advertisement  of  any  lottery.  No 
such  articles,  whether  imported  separately  or  contained  in  pack- 
ages with  other  goods  entitled  to  entry,  shall  be  admitted  to  entry; 
and  all  such  articles  and,  unless  it  appears  to  the  satisfaction  of 
the  appropriate  customs  officer  that  the  obscene  or  other  prohibit- 
ed articles  contained  in  the  package  were  inclosed  therein  without 
the  knowledge  or  consent  of  the  importer,  owner,  agent,  or  consign- 
ee, the  entire  contents  of  the  package  in  which  such  articles  are 
contained,  shall  be  subject  to  seizure  and  forfeiture  as  hereinafter 
provided:  Provided,  That  the  drugs  hereinbefore  mentioned,  when 
imported  in  bulk  and  not  put  up  for  any  of  the  purposes  hereinbe- 
fore specified,  are  excepted  from  the  operation  of  this  subdivision: 
Provided  further,  That  the  Secretary  of  the  Treasury  may,  in  his 
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discretion,  admit  the  so-called  classics  or  books  of  recognized  and 
established  literary  or  scientific  merit,  but  may,  in  his  discretion, 
admit  such  classics  or  books  only  when  imported  for  noncommer- 
cial purposes  [.J;  Provided  further,  That  effective  January  1,  1993, 
this  section  shall  not  apply  to  any  lottery  ticket,  printed  paper  that 
may  be  used  as  a  lottery  ticket,  or  advertisement  of  any  lottery,  that 
is  printed  in  Canada  for  use  in  connection  with  a  lottery  conducted 
in  the  United  States. 


SEC.  306.  CATTLE,  SHEEP,  SWINE,  AND  MEATS— IMPORTATION  PROHIBIT- 
ED IN  CERTAIN  CASES. 

(a)  *  *  * 

(b)  Notwithstanding  subsection  (a),  the  Secretary  of  Agriculture 
may  permit,  subject  to  such  terms  and  conditions  as  the  Secretary  of 
Agriculture  determines  appropriate,  the  importation  of  cattle,  sheep, 
or  other  ruminants,  or  swine  (including  embryos  of  such  animals)  or 
the  fresh,  chilled,  or  frozen  meat  of  such  animals  from  a  region  of 
Canada  notwithstanding  the  existence  of  rinderpest  or  foot-and- 
mouth  disease  in  Canada,  if— 

(1)  the  United  States  and  Canada  have  entered  into  an  agree- 
ment delineating  the  criteria  for  recognizing  that  a  geographi- 
cal region  of  either  country  is  free  from  rinderpest  or  foot-and- 
mouth  disease;  and 

(2)  the  appropriate  official  of  the  government  of  Canada  certi- 
fies that  the  region  of  Canada  from  which  the  animal  or  meat 
originated  is  free  from  rinderpest  and  foot-and-mouth  disease. 


SEC.  311.  BONDED  MANUFACTURING  WAREHOUSES. 

All  articles  manufactured  in  whole  or  in  part  of  imported  materi- 
als, or  of  materials  subject  to  internal-revenue  tax,  and  intended 
for  exportation  without  being  charged  with  duty,  and  without 
having  an  internal-revenue  stamp  affixed  thereto,  shall,  under 
such  regulations  as  the  Secretary  of  the  Treasury  may  prescribe,  in 
order  to  be  so  manufactured  and  exported,  be  made  and  manufac- 
tured in  bonded  warehouses  similar  to  those  known  and  designated 
in  Treasury  Regulations  as  bonded  warehouses,  class  six:  Provided, 
That  the  manufacturer  of  such  articles  shall  first  give  satisfactory 
bonds  for  the  faithful  observance  of  all  the  provisions  of  law  and  of 
such  regulations  as  shall  be  prescribed  by  the  Secretary  of  the 
Treasury:  Provided  further,  That  the  manufacture  of  distilled  spir- 
its from  grain,  starch,  molasses,  or  sugar,  including  all  dilutions  or 
mixtures  of  them  or  either  of  them,  shall  not  be  permitted  in  such 
manufacturing  warehouses. 

♦  *  *  *  *  *  * 

No  article  manufactured  in  a  bonded  warehouse,  except  to  the 
extent  that  such  article  is  made  from  an  article  that  is  a  drawback 
eligible  good  under  section  204(a)  of  the  United  States-Canada  Free- 
Trade  Agreement  Implementation  Act  of  1988,  may  be  withdrawn 
from  such  warehouse  for  exportation  to  Canada  on  or  after  January 
1,  1994,  or  such  later  date  as  may  be  proclaimed  by  the  President 
under  section  204(bX2XB)  of  such  Act  of  1988,  without  payment  of  a 
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duty  on  such  imported  merchandise  in  its  condition,  and  at  the  rate 
of  duty  in  effect,  at  the  time  of  importation. 

SEC.  312.  BONDED  SMELTING  AND  REFINING  WAREHOUSES. 

(a)  *  *  * 

(b)  The  several  charges  against  such  bond  may  be  canceled  in 
whole  or  in  part — 

(1)  upon  the  exportation  (other  than  exportation  to  Canada 
on  or  after  January  1,  1994,  or  such  later  date  as  may  be  pro- 
claimed by  the  President  under  section  204(b)(2)(B)  of  the 
United  States-Canada  Free-Trade  Agreement  Implementation 
Act  of  1988,  except  to  the  extent  that  the  metal-bearing  materi- 
als were  of  Canadian  origin  as  determined  in  accordance  with 
section  202  of  such  Act  of  1988)  from  the  bonded  warehouses 
which  treated  the  metal-bearing  materials,  or  from  any  other 
bonded  smelting  or  refining  warehouse,  of  a  quantity  of  the 
same  kind  of  metal  contained  in  any  product  of  smelting  or  re- 
fining of  metal-bearing  materials  equal  to  the  dutiable  quanti- 
ty contained  in  the  imported  metal-bearing  materials  less  wast- 
age provided  for  in  subsection  (c),  or 

(2)  upon  payment  of  duties  on  the  dutiable  quantity  of  metal 
contained  in  the  imported  metal-bearing  materials,  or 

(3)  upon  the  transfer  of  the  bond  charges  to  another  bonded 
smelting  or  refining  warehouse  by  physical  shipment  of  a 
quantity  of  the  same  kind  of  metal  contained  in  any  product  of 
smelting  or  refining  of  metal-bearing  materials  equal  to  the 
dutiable  quantity  contained  in  the  imported  metal-bearing  ma- 
terials less  wastage  provided  for  in  subsection  (c),  or 

(4)  upon  the  transfer  of  the  bond  charges  to  a  bonded  cus- 
toms warehouse  other  than  a  bonded  smelting  or  refining 
warehouse  by  physical  shipment  of  a  quantity  of  the  same  kind 
of  metal  contained  in  any  product  of  smelting  or  refining  equal 
to  the  dutiable  quantity  contained  in  the  imported  metal-bear- 
ing materials  less  wastage  provided  for  in  subsection  (c),  and 
upon  withdrawal  from  such  other  warehouse  for  exportation 
(other  than  exportation  to  Canada  on  or  after  January  1,  1994, 
or  such  later  date  as  may  be  proclaimed  by  the  President  under 
section  204(b)(2)(B)  of  the  United  States-Canada  Free-Trade 
Agreement  Implementation  Act  of  1988,  except  to  the  extent 
that  the  metal-bearing  materials  were  of  Canadian  origin  as  de- 
termined in  accordance  with  section  202  of  such  Act  of  1988)  or 
domestic  consumption  the  provisions  of  this  section  shall 
apply,  or 

******* 

(d)  Upon  the  exportation  (other  than  exportation  to  Canada  on  or 
after  January  1,  1994,  or  such  later  date  as  may  be  proclaimed  by 
the  President  under  section  204(b)(2)(B)  of  the  United  States-Canada 
Free-Trade  Agreement  Implementation  Act  of  1988,  except  to  the 
extent  that  the  product  is  a  drawback  eligible  good  under  section 
204(a)  of  such  Act  of  1988)  of  a  product  of  smelting  or  refining 
other  than  refined  metal  the  bond  shall  be  credited  with  a  quantity 
of  metal  equivalent  to  the  quantity  of  metal  contained  in  the  prod- 
uct exported  less  the  proportionate  part  of  the  deductions  allowed 
for  losses  in  determination  of  the  bond  charge  being  cancelled  that 
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would  not  ordinarily  be  sustained  in  production  of  the  specific 
product  exported  as  ascertained  from  time  to  time  by  the  Secretary 
of  the  Treasury. 


SEC.  313.  DRAWBACK  AND  REFUNDS. 

(a)  *  *  * 


(n)  For  purposes  of  Subsections  (a),  (b),  (f),  (h),  and  (j)(2),  the  ship- 
ment on  or  after  January  1,  1994,  or  such  later  date  as  may  be  pro- 
claimed by  the  President  under  section  204(b)(2)(B)  of  the  United 
States-Canada  Free-Trade  Agreement  Implementation  Act  of  1988, 
to  Canada  of  an  article  made  from  or  substituted  for,  as  appropri- 
ate, a  drawback  eligible  good  under  section  204(a)  of  such  Act  of 
1988  does  not  constitute  an  exportation. 

(o)  For  purposes  of  subsection  (g),  vessels  built  for  Canadian  ac- 
count and  ownership,  or  for  the  Government  of  Canada,  mayu  not 
be  considered  to  be  built  for  any  foreign  account  and  ownership,  or 
for  the  government  of  any  foreign  country,  except  to  the  extent  that 
the  materials  in  such  vessels  are  drawback  eligible  goods  under  sec- 
tion 204(a)  of  the  United  States-Canada  Free-Trade  Agreement  Im- 
plementation Act  of  1988. 


TITLE  IV— ADMINISTRATIVE  PROVISIONS 

******* 

Part  III — Ascertainment,  Collection,  and  Recovery  Duties 


SEC.  502.  REGULATIONS  FOR  APPRAISEMENT  AND  CLASSIFICATION. 

(a)  *  *  * 

(b)  Reversal  of  Secretary's  Rulings. — No  ruling  or  decision 
once  made  by  the  Secretary  of  the  Treasury,  giving  construction  to 
any  law  imposing  customs  duties,  shall  be  reversed  or  modified  ad- 
versely to  the  United  States,  by  the  same  or  a  succeeding  Secre- 
tary, except  in  concurrence  with  an  opinion  of  the  Attorney  Gener- 
al recommending  the  same,  [or  a  final  decision  of  the  United 
States  Court  of  International  Trade.]  a  final  decision  of  the  United 
States  Court  of  International  Trade,  or  a  final  decision  of  a  bina- 
tional  panel  pursuant  to  article  1904  of  the  United  States-Canada 
Free-Trade  Agreement. 


SEC.  508.  RECORDKEEPING. 

(a)  Requirements. — Any  owner,  importer,  consignee,  or  agent 
thereof  who  imports,  or  who  knowingly  causes  to  be  imported,  any 
merchandise  into  the  customs  territory  of  the  United  States  shall 
make,  keep,  and  render  for  examination  and  inspection  such 
records  (including  statements,  declarations,  and  other  documents) 
which — 
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(1)  pertain  to  any  such  importation,  or  to  the  information 
contained  in  the  documents  required  by  this  Act  in  connection 
with  the  entry  of  merchandise;  and 

(2)  are  normally  keep  in  the  ordinary  course  of  business. 

(b)  Any  person  who  exports,  or  who  knowingly  causes  to  be  export- 
ed, any  merchandise  to  Canada  shall  make,  keep,  and  render  for  ex- 
amination and  inspection  such  records  (including  certifications  of 
origin  or  copies  thereof)  which  pertain  to  such  exportations. 

[b]  (c)  Period  of  Time. — The  records  required  by  subsection 

(a)  and  (b)  of  this  section  shall  be  kept  for  such  periods  of  time,  not 
to  exceed  5  years  from  the  date  of  entry,  as  the  Secretary  shall  pre- 
scribe. 

[c]  (d)  Limitation. — For  the  purposes  of  this  section  and  section 
509,  a  person  ordering  merchandise  from  an  importer  in  a  domestic 
transaction  does  not  knowingly  cause  merchandise  to  be  imported 
unless — 

(1)  the  terms  and  conditions  of  the  importation  are  con- 
trolled by  the  person  placing  the  order;  or 

(2)  technical  data,  molds,  equipment,  other  production  assist- 
ance, material,  components,  or  parts  are  furnished  by  the 
person  placing  the  order  with  knowledge  that  they  will  be  used 
in  the  manufacture  or  production  of  the  imported  merchan- 
dise. 

(e)  Any  person  who  fails  to  retain  records  required  by  subsection 

(b)  or  the  regulations  issued  to  implement  that  subsection  shall  be 
liable  to  a  civil  penalty  not  to  exceed  $10,000. 

SEC.  514.  FINALITY  OF  DECISIONS:  PROTESTS. 

(a)  *  *  * 

(b)  With  respect  to  determinations  made  under  section  303  of  this 
Act  or  title  VII  of  this  Act  which  are  reviewable  under  section 
516 A  of  this  title,  determinations  of  the  appropriate  customs  officer 
are  final  and  conclusive  upon  all  persons  (including  the  United 
States  and  any  officer  thereof)  unless  a  civil  action  contesting  a  de- 
termination listed  in  section  516A  of  this  title  is  commenced  in  the 
United  States,  Court  of  International  Trade,  or  review  by  a  bina- 
tional  panel  of  a  determination  to  which  section  516A(g)(2)  applies 
is  commenced  pursuant  to  section  516A(g)  and  article  1904  of  the 
United  States-Canada  Free-Trade  Agreement. 


SEC.  516A.  JUDICIAL  REVIEW  IN  COUNTERVAILING  DUTY  AND  ANTIDUMP- 
ING DUTY  PROCEEDINGS. 

(a)  Review  of  Determination. — 

(1)  *  *  * 


(5)  Time  limits  in  cases  involving  Canadian  merchan- 
dise.— Notwithstanding  any  other  provision  of  this  subsection, 
in  the  case  of  a  determination  to  which  the  provision  of  subsec- 
tion (g)  apply,  an  action  under  this  subsection  may  not  be  com- 
menced, and  the  time  limits  for  commencing  an  action  under 
this  subsection  shall  not  begin  to  run,  until  the  31st  day  after — 
(A)  the  date  of  publication  in  the  Federal  Register  of— 
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(i)  notice  of  any  determination  described  in  para- 
graph (1)(B)  or  a  determination  described  in  clause  (ii) 
or  (Hi)  of  paragraph  (2)(B),  or 

(ii)  an   antidumping  or  countervailing  duty  order 
based  upon  any  determination  described  in  clause  (i)  of 
paragraph  (2)(B),  or 
(B)  the  date  on  which  the  Government  of  Canada  receives 
notice  of  a  determination  described  in  clause  (vi)  of  para- 
graph (2KB). 
(b)  Standards  of  Review. — 
(1)  *  *  * 


(3)  Effect  of  decisions  by  united  states-canada  bination- 
al  panels. — In  making  a  decision  in  any  action  brought  under 
subsection  (a),  a  court  of  the  United  States  is  not  bound  by,  but 
may  take  into  consideration,  a  final  decision  of  a  binational 
panel  or  extraordinary  challenge  committee  convened  pursuant 
to  article  1904  of  the  Agreement. 


(f)  Definitions. — For  purposes  of  this  section — 
(1)  *  *  * 


(5)  Agreement. — The  term  "Agreement"  means  the  United 
States-Canada  Free  Trade  Agreement. 

(6)  United  states  secretary. — The  term  "United  States  Sec- 
retary" means  the  secretary  provided  for  in  paragraph  4  of  Arti- 
cle 1909  of  the  Agreement. 

(7)  Canadian  secretary. — The  term  "Canadian  Secretary" 
means  the  secretary  provided  for  in  paragraph  5  of  Article  1909 
of  the  Agreement. 

(g)  Review  of  Countervailing  Duty  and  Antidumping  Duty 
Determinations  Involving  Canadian  Merchandise. — 

(1)  Definition  of  determination. — For  purposes  of  this  sub- 
section, the  term  "determination"  means  a  determination  de- 
scribed in — 

(A)  paragraph  (1)(B)  of  subsection  (a),  or 

(B)  clause  (i),  (ii),  (Hi),  or  (vi)  of  paragraph  (2)(B)  of  sub- 
section (a), 

if  made  in  connection  with  a  proceeding  regarding  a  class  or 
kind  of  Canadian  merchandise,  as  determined  by  the  adminis- 
tering authority. 

(2)  Exclusive  review  or  determination  by  binational 
panels. — If  binational  panel  review  of  a  determination  is  re- 
quested pursuant  to  Article  1904  of  the  Agreement,  then,  except 
as  provided  in  paragraphs  (3)  and  (4) — 

(A)  the  determination  is  not  reviewable  under  subsection 
(a),  and 

(B)  no  court  of  the  United  States  has  power  or  jurisdic- 
tion to  review  the  determination  on  any  question  of  law  or 
fact  by  an  action  in  the  nature  of  mandamus  or  otherwise. 

(3)  Exception  to  exclusive  binational  panel  review. — 
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(A)  In  general. — A  determination  is  reviewable  under 
subsection  (a)  if  the  determination  sought  to  be  reviewed 
is — 

(i)  a  determination  as  to  which  neither  the  United 
States  nor  Canada  requested  review  by  a  binational 
panel  pursuant  to  Article  1904  of  the  Agreement, 

(ii)  a  revised  determination  issued  as  a  direct  result 
of  judicial  review,  commenced  pursuant  to  subsection 
(a),  if  neither  the  United  States  nor  Canada  requested 
review  of  the  original  determination,  or 

(Hi)  a  determination  issued  as  a  direct  result  of  judi- 
cial review  that  was  commenced  pursuant  to  subsection 
(a)  prior  to  the  entry  into  force  of  the  Agreement. 

(B)  Special  rule. — A  determination  described  in  sub- 
paragraph (A)(i)  is  reviewable  under  subsection  (a)  only  if 
the  party  seeking  to  commence  review  has  provided  timely 
notice  of  its  intent  to  commence  such  review  to  the  United 
States  Secretary,  the  Canadian  Secretary,  all  interested  par- 
ties who  were  parties  to  the  proceeding  in  connection  with 
which  the  matter  arises,  and  the  administering  authority 
or  the  Commission,  as  appropriate.  Such  notice  is  provided 
timely  if  the  notice  is  delivered  by  no  later  than  the  date 
that  is  20  days  after  the  date  described  in  subparagraph  (A) 
or  (B)  of  subsection  (a)(5)  that  is  applicable  to  such  determi- 
nation. Such  notice  shall  contain  such  information,  and  be 
in  such  form,  manner,  and  style,  as  the  administering  au- 
thority, in  consultation  with  the  Commission,  shall  pre- 
scribe by  regulations. 

(4)  Exception  to  exclusive  binational  panel  review  for 
constitutional  issues. — 

(A)  Constitutionality  of  binational  panel  review 
system. — An  action  for  declaratory  judgment  or  injunctive 
relief,  or  both,  regarding  a  determination  on  the  grounds 
that  any  provision  of,  or  amendment  made  by,  the  United 
States-Canada  Free-Trade  Implementation  Agreement  Act 
of  1988  implementing  the  binational  panel  dispute  settle- 
ment system  under  Chapter  19  of  the  Agreement  violates 
the  Constitution  may  be  brought  in  the  United  States  Court 
of  Appeals  for  the  District  of  Columbia  Circuit.  Any  action 
brought  under  this  subparagraph  shall  be  heard  and  deter- 
mined by  a  3-judge  court  in  accordance  with  section  2284  of 
title  28,  United  States  Code. 

(B)  Other  constitutional  review. — Review  is  available 
under  subsection  (a)  with  respect  to  a  determination  solely 
concerning  a  constitutional  issue  (other  than  an  issue  to 
which  subparagraph  (A)  applies)  arising  under  any  law  of 
the  United  States  as  enacted  or  applied.  An  action  for 
review  under  this  subparagraph  shall  be  assigned  to  a  3- 
judge  panel  of  the  United  States  Court  of  International 
Trade. 

(C)  Commencement  of  review. — Notwithstanding  the 
time  limits  in  subsection  (a),  within  30  days  after  the  date 
of  publication  in  the  Federal  Register  of  notice  that  bina- 
tional panel  review  has  been  completed,  an  interested  party 
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who  is  a  party  to  the  proceeding  in  connection  with  which 
the  matter  arises  may  commerce  an  action  under  subpara- 
graph (A)  or  (B)  by  filing  an  action  in  accordance  with  the 
rules  of  the  court 

CD)  Transfer  of  actions  to  appropriate  court.— 
Whenever  an  action  is  filed  in  a  court  under  subparagraph 
(A)  or  (B)  and  that  court  finds  that  the  action  should  have 
been  filed  in  the  other  court,  the  court  in  which  the  action 
was  filed  shall  transfer  the  action  to  the  other  court  and 
the  action  shall  proceed  as  if  it  had  been  filed  in  the  court 
to  which  it  is  transferred  on  the  date  upon  which  it  was 
actually  filed  in  the  court  from  which  it  is  transferred. 

(E)  Frivolous  claims. — Frivolous  claims  brought  under 
subparagraph  (A)  or  (B)  are  subject  to  dismissal  and  sanc- 
tions as  provided  under  section  1927  of  title  28,  United 
States  Code,  and  the  Federal  Rules  of  Civil  Procedure. 

(F)  Security. — 

(i)  Subparagraph  (a)  actions. — The  security  require- 
ments of  Rule  65(c)  of  the  Federal  Rules  of  Civil  Proce- 
dure apply  with  respect  to  actions  commenced  under 
subparagraph  (A). 

(ii)  Subparagraph  (b)  actions. — No  claim  shall  be 
heard,  and  no  temporary  restraining  order  or  tempo- 
rary or  permanent  injunction  shall  be  issued,  under  an 
action  commenced  under  subparagraph  (B),  unless  the 
party  seeking  review  first  files  an  undertaking  with 
adequate  security  in  an  amount  to  be  fixed  by  the  court 
sufficient  to  recompensate  parties  affected  for  any  loss, 
expense,  or  damage  caused  by  the  improvident  or  erro- 
neous issuance  of  such  order  or  injunction.  If  a  court 
upholds  the  constitutionality  of  the  determination  in 
question  in  such  action,  the  court  shall  award  to  a  pre- 
vailing party  fees  and  expenses,  in  addition  to  any 
costs  incurred  by  that  party,  unless  the  court  finds  that 
the  position  of  the  other  party  was  substantially  justi- 
fied or  that  special  circumstances  make  an  award 
unjust. 

(G)  Panel  record. — The  record  of  proceedings  before  the 
binational  panel  shall  not  be  considered  part  of  the  record 
for  review  pursuant  to  subparagraph  (A)  or  (B). 

(H)  Appeal  to  supreme  court  of  court  orders  issued 
in  subparagraph  (a)  actions. — Notwithstanding  any  other 
provision  of  law,  any  final  judgment  of  the  United  States 
Court  of  Appeals  for  the  District  of  Columbia  Circuit  which 
is  issued  pursuant  to  an  action  brought  under  subpara- 
graph (A)  shall  be  reviewable  by  appeal  directly  to  the  Su- 
preme Court  of  the  United  States.  Any  such  appeal  shall  be 
taken  by  a  notice  of  appeal  filed  within  10  days  after  such 
order  is  entered;  and  the  jurisdictional  statement  shall  be 
filed  within  30  days  after  such  order  is  entered.  No  stay  of 
an  order  issued  pursuant  to  an  action  brought  under  sub- 
paragraph (A)  may  be  issued  by  a  single  Justice  of  the  Su- 
preme Court. 
(5)  Liquidation  of  entries. — 
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(A)  Application. — In  the  case  of  a  determination  for 
which  binational  panel  review  is  requested  pursuant  to  ar- 
ticle 1904  of  the  Agreement,  the  rules  provided  in  this  para- 
graph shall  apply,  notwithstanding  the  provisions  of  sub- 
section (c). 

(B)  General  rule. — In  the  case  of  a  determination  for 
which  binational  panel  review  is  requested  pursuant  to  ar- 
ticle 1904  of  the  Agreement,  entries  of  merchandise  covered 
by  such  determination  shall  be  liquidated  in  accordance 
with  the  determination  of  the  administering  authority  or 
the  Commission,  if  they  are  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  before  the  date  of  publi- 
cation in  the  Federal  Register  by  the  administering  author- 
ity of  notice  of  a  final  decision  of  a  binational  panel,  or  of 
an  extraordinary  challenge  committee,  not  in  harmony  with 
that  determination.  Such  notice  of  a  decision  shall  be  pub- 
lished within  10  days  of  the  date  of  the  issuance  of  the 
panel  or  committee  decision. 

(C)  Suspension  of  liquidation. — 

(i)  In  general. — Notwithstanding  the  provisions  of 
subparagraph  (B),  in  the  case  of  a  determination  de- 
scribed in  clause  (Hi)  or  (vi)  of  subsection  (a)(2)(B)  for 
which  binational  panel  review  is  requested  pursuant  to 
article  1904  of  the  Agreement,  the  administering  au- 
thority, upon  request  of  an  interested  party  who  was  a 
party  to  the  proceeding  in  connection  with  which  the 
matter  arises  and  who  is  a  participant  in  the  bination- 
al panel  review,  shall  order  the  continued  suspension 
of  liquidation  of  those  entries  of  merchandise  covered 
by  the  determination  that  are  involved  in  the  review 
pending  the  final  disposition  of  the  review. 

(ii)  Notice. — At  the  same  time  as  the  interested 
party  makes  its  request  to  the  administering  authority 
under  clause  (i),  that  party  shall  serve  a  copy  of  its  re- 
quest on  the  United  States  Secretary,  the  Canadian 
Secretary,  and  all  interested  parties  who  were  parties  to 
the  proceeding  in  connection  with  which  the  matter 
arises. 

(Hi)  Application  of  suspension. — If  the  interested 
party  requesting  continued  suspension  of  liquidation 
under  clause  (i)  is  a  foreign  manufacturer,  producer,  or 
exporter,  or  a  United  States  importer,  the  continued 
suspension  of  liquidation  shall  apply  only  to  entries  of 
merchandise  manufactured,  produced,  exported,  or  im- 
ported by  that  particular  manufacturer,  producer,  ex- 
porter, or  importer.  If  the  interested  party  requesting 
the  continued  suspension  of  liquidation  under  clause  (i) 
is  an  interested  party  described  in  subparagraph  (C), 
(D),  (E),  or  (F)  of  section  771(9),  the  continued  suspen- 
sion of  liquidation  shall  apply  only  to  entries  which 
could  be  affected  by  a  decision  of  the  binational  panel 
convened  under  chapter  19  of  the  Agreement. 

(iv)  Judicial  review.— Any  action  taken  by  the  ad- 
ministering authority  or  the   United  States   Customs 
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Service  under  this  subparagraph  shall  not  be  subject  to 
judicial  review  and  no  court  of  the  United  States  shall 
have  power  or  jurisdiction  to  review  such  action  on  any 
question  of  law  or  fact  by  an  action  in  the  nature  of 
mandamus  or  otherwise. 

(6)  Injunctive  relief. — Except  for  cases  under  paragraph 
(4KB),  in  the  case  of  a  determination  for  which  binational  panel 
review  is  requested  pursuant  to  article  1904  of  the  Agreement, 
the  provisions  of  subsection  (c)(2)  shall  not  apply. 

(7)  Implementation  of  international  obligations  under 
article  190u. — 

(A)  In  general. — If  a  determination  is  referred  to  a  bina- 
tional panel  or  extraordinary  challenge  committee  under 
the  Agreement  and  the  panel  or  committee  makes  a  deci- 
sion remanding  the  determination  to  the  administering  au- 
thority or  the  Commission,  the  administering  authority  or 
the  Commission  shall,  within  the  period  specified  by  the 
panel  or  committee,  take  action  not  inconsistent  with  the 
decision  of  the  panel  or  committee.  Any  action  taken  by  the 
administering  authority  or  the  Commission  under  this 
paragraph  shall  not  be  subject  to  judicial  review,  and  no 
court  of  the  United  States  shall  have  power  or  jurisdiction 
to  review  such  action  on  any  question  of  law  or  fact  by  an 
action  in  the  nature  of  mandamus  or  otherwise. 

(B)  Application  if  subparagraph  (a)  held  unconstitu- 
tional.— In  the  event  that  the  provisions  of  subparagraph 
(A)  are  held  unconstitutional  under  the  provisions  of  sub- 
paragraphs (A)  and  (H)  of  paragraph  (4),  the  provisions  of 
this  subparagraph  shall  take  effect.  In  such  event,  the 
President  is  authorized  on  behalf  of  the  United  States  to 
accept,  as  a  whole,  the  decision  of  a  binational  panel  or  ex- 
traordinary challenge  committee  remanding  the  determina- 
tion to  the  administering  authority  or  the  Commission 
within  the  period  specified  by  the  panel  or  committee.  Upon 
acceptance  by  the  President  of  such  a  decision,  the  adminis- 
tering authority  or  the  Commission  shall,  within  the  period 
specified  by  the  panel  or  committee,  take  action  not  incon- 
sistent with  such  decision.  Any  action  taken  by  the  Presi- 
dent, the  administering  authority,  or  the  Commission  under 
this  subparagraph  shall  not  be  subject  to  judicial  review, 
and  no  court  of  the  United  States  shall  have  power  or  juris- 
diction to  review  such  action  on  any  question  of  law  or  fact 
by  an  action  in  the  nature  of  mandamus  or  otherwise. 

(8)  Requests  for  binational  panel  review. — 

(A)  Interested  party  requests  for  binational  panel 
review. — An  interested  party  who  was  a  party  to  the  pro- 
ceeding in  which  a  determination  is  made  may  request  bi- 
national panel  review  of  such  determination  by  filing  a  re- 
quest with  the  United  States  Secretary  by  no  later  than  the 
date  that  is  30  days  after  the  date  described  in  subpara- 
graph (A)  or  (B)  of  subsection  (a)(5)  that  is  applicable  to 
such  determination.  Receipt  of  such  request  by  the  United 
States  Secretary  shall  be  deemed  to  be  a  request  for  bina- 
tional panel  review  within  the  meaning  of  article  1904(4)  of 
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the  Agreement.  Such  request  shall  contain  such  informa- 
tion and  be  in  such  form,  manner,  and  style  as  the  admin- 
istering authority,  in  consultation  with  the  Commission, 
shall  prescribe  by  regulations. 

(B)  Service    of    request    for    binational    panel 

REVIEW. — 

(i)  Service  by  interested  party. — If  a  request  for 
binational  panel  review  of  a  determination  is  filed 
under  subparagraph  (A),  the  party  making  the  request 
shall  serve  a  copy,  by  mail  or  personal  service,  on  any 
other  interested  party  who  was  a  party  to  the  proceed- 
ing in  connection  with  which  the  matter  arises,  and  on 
the  administering  authority  or  the  Commission,  as  ap- 
propriate. 

(ii)  Service  by  united  states  secretary. — If  an  in- 
terested party  to  the  proceeding  requests  binational 
panel  review  of  a  determination  by  filing  a  request 
with  the  Canadian  Secretary,  the  United  States  Secre- 
tary shall  serve  a  copy  of  the  request  by  mail  on  any 
other  interested  party  who  was  a  party  to  the  proceed- 
ing in  connection  with  which  the  matter  arises,  and  on 
the  administering  authority  or  the  Commission,  as  ap- 
propriate. 

(C)  Limitation  on  request  for  binational  panel 
review. — Absent  a  request  by  an  interested  party  under 
subparagraph  (A),  the  United  States  may  not  request  bina- 
tional panel  review  under  article  1904  of  the  Agreement  of 
a  determination. 

(9)  Representation  in  panel  proceedings. — In  the  case  of 
binational  panel  proceedings  convened  under  chapter  19  of  the 
Agreement,  the  administering  authority  and  the  Commission 
shall  be  represented  by  attorneys  who  are  employees  of  the  ad- 
ministering authority  or  the  Commission,  respectively.  Interest- 
ed parties  who  were  parties  to  the  proceeding  in  connection  with 
which  the  matter  arises  shall  have  the  right  to  appear  and  be 
represented  by  counsel  before  the  binational  panel. 

(10)  Notification  of  class  or  kind  rulings. — In  the  case  of 
a  determination  which  is  described  in  paragraph  (2)(B)(vi)  of 
subsection  (a)  and  which  is  subject  to  the  provisions  of  para- 
graph (2),  the  administering  authority,  upon  request,  shall 
inform  any  interested  person  of  the  date  on  which  the  Govern- 
ment of  Canada  received  notice  of  the  determination  under  arti- 
cle 1904(4)  of  the  Agreement. 


Part  IV— Transportation  in  Bond  and  Warehousing  of 
Merchandise 


SEC.  562.  MANIPULATION  IN  WAREHOUSE. 

Unless  by  special  authority  of  the  Secretary  of  the  Treasury,  no 
merchandise  shall  be  withdrawn  from  bonded  warehouse  in  less 
quantity  than  an  entire  bale,  cask,  box,  or  other  package;  or,  if  in 
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bulk,  in  the  entire  quantity  imported  or  in  a  quantity  not  less  than 
one  ton  weight.  All  merchandise  so  withdrawn  shall  be  withdrawn 
in  the  original  packages  in  which  imported  unless,  upon  the  appli- 
cation of  the  importer,  it  appears  to  the  appropriate  customs  office i 
that  it  is  necessary  to  the  safety  or  preservation  of  the  merchan 
dise  to  repack  or  transfer  the  same  [:  Provided,  That  upon  permis- 
sion therefore  being  granted  by  the  Secretary  of  the  Treasury,  and 
under  customs  supervision,  at  the  expense  of  the  proprietor,  mer 
chandise  may  be  cleaned,  sorted,  repacked,  or  otherwise  changed  in 
condition,  but  not  manufactured,  in  bonded  warehouse  established 
for  that  purpose  and  be  withdrawn  therefrom  for  exportation  to  a 
foreign  country  or  for  shipment  to  the  Virgin  Islands,  American 
Samoa,  Wake  Island,  Midway  Islands,  Kingman  Reef,  Johnston 
Island,  or  the  island  of  Guam,  without  payment  of  the  duties,  or  for 
consumption,  upon  payment  of  the  duties  accruing  thereon,  in  its 
condition  and  quantity,  and  at  its  weight,  at  the  time  of  withdraw- 
al from  warehouse,  with  such  additions  to  or  deductions  from  the 
final  appraised  value  as  may  be  necessary  by  reason  of  changes  in 
condition.];  except  that  upon  permission  therefor  being  granted  by 
the  Secretary  of  the  Treasury,  and  under  customs  supervision,  at  the 
expense  of  the  proprietor,  merchandise  may  be  cleaned,  sorted,  re- 
packed, or  otherwise  changed  in  condition,  but  not  manufactured, 
in  bonded  warehouses  established  for  that  purpose  and  be  with- 
drawn therefrom  without  payment  of  duties — 

(1)  for  exportation  to  Canada,  but  on  or  after  January  1,  1994, 
or  such  later  date  as  may  be  proclaimed  by  the  President  under 
section  204(bX2XB)  of  the  United  States-Canada  Free-Trade 
Agreement  Implementation  act  of  1988,  such  exemption  from 
the  payment  of  duties  applies  only  in  the  case  of  the  exportation 
to  Canada  of  merchandise  that — 

(A)  is  only  cleaned,  sorted,  or  repacked  in  a  bonded  ware- 
house, or 

(B)  is  a  drawback  eligible  good  under  section  204(a)  of 
such  Act  of  1988; 

(2)  for  exportation  to  any  foreign  country  except  Canada;  and 

(3)  for  shipment  to  the  Virgin  Islands,  American  Samoa, 
Wake  Island,  Midway  Island,  Kingman  Reef,  Johnston  Island 
or  the  island  of  Guam. 

Merchandise  may  be  withdrawn  from  bonded  warehouse  for  con- 
sumption, or  for  exportation  to  Canada  if  the  duty  exemption  under 
paragraph  (1)  of  the  preceding  sentence  does  not  apply,  upon  the 
payment  of  duties  accruing  thereon,  in  its  condition  and  quantity, 
and  at  its  weight,  at  the  time  of  withdrawal  from  warehouse,  with 
such  additions  to  or  deductions  from  the  final  appraised  value  as 
may  be  necessary  by  reason  of  change  in  condition.  The  basis  for  the 
assessment  of  duties  on  such  merchandise  so  withdrawn  for  con- 
sumption shall  be  the  adjusted  final  appraised  value,  and  if  the 
rate  of  duty  is  based  upon  or  regulated  in  any  manner  by  the  value 
of  the  merchandise,  such  rate  shall  be  based  upon  or  regulated  by 
such  adjusted  final  appraised  value.  The  scouring  or  carbonizing  of 
wool  shall  not  be  considered  a  process  of  manufacture  within  the 
provisions  of  this  section.  Under  such  regulations  as  the  Secretary 
of  the  Treasury  shall  prescribe,  imported  merchandise  which  has 
been  entered  and  which  has  remained  in  continuous  customs  custo- 


66 

dy  may  be  manipulated  in  accordance  with  the  provisions  of  this 
section  under  customs  supervision  and  at  the  risk  and  expense  of 
the  consignee,  but  elsewhere  than  in  a  bonded  warehouse,  in  cases 
where  neither  the  protection  of  the  revenue  nor  the  proper  conduct 
of  customs  business  requires  that  such  manipulation  be  done  in  a 
bonded  warehouse. 


TITLE  VII— COUNTERVAILING  AND 
ANTIDUMPING  DUTIES 


Subtitle  D — General  Provisions 


SEC.  771.  DEFINITIONS;  SPECIAL  RULES. 

For  purposes  of  this  title — 

(1)  *  *  * 


(18)  United  states-canada  agreement. — The  term  "United 
States-Canada  Agreement"  means  the  United  States-Canada 
Free  Trade  Agreement. 


SEC.  777.  ACCESS  TO  INFORMATION. 

(a)  *  *  * 


(d)  Disclosure  of  Proprietary  Information  Under  Protec- 
tive Orders  Issued  Pursuant  to  the  United  States-Canada 
Agreement. — 

(1)  Issuance  of  protective  orders. — 

(A)  In  general. — If  binational  panel  review  of  a  determi- 
nation under  this  title  is  requested  pursuant  to  article  1904 
of  the  United  States-Canada  Agreement,  or  an  extraordi- 
nary challenge  committee  is  convened  under  Annex  1904.13 
of  the  United  States-Canada  Agreement,  the  administering 
authority  or  the  Commission,  as  appropriate,  may  make 
available  to  authorized  persons,  under  a  protective  order 
described  in  paragraph  (2),  a  copy  of  all  proprietary  materi- 
al (but  not  privileged  material  as  defined  by  the  rules  of 
procedure  referred  to  in  article  1904(14)  of  the  United 
States-Canada  Agreement)  in  the  administrative  record 
made  during  the  proceeding  in  question. 

(B)  Authorized  persons. — For  purposes  of  this  subsec- 
tion, the  term  "authorized persons'  means — 

(i)  the  members  of,  and  the  appropriate  staff  of,  the 
binational  panel  or  the  extraordinary  challenge  com- 
mittee, as  the  case  may  be,  and  the  Secretariat, 

(ii)  counsel  for  parties  to  such  panel  or  committee 
proceeding,  and  employees  of  such  counsel,  and 
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(Hi)  any  officer  or  employee  of  the  United  States  Gov- 
ernment designated  by  the  administering  authority  or 
the  Commission,  as  appropriate,  to  whom  disclosure  is 
necessary  in  order  to   implement   the    United  States- 
Canada  Agreement  with  respect  to  such  proceeding. 
(C)  Review. — A   decision   concerning   the  disclosure   or 
nondisclosure  of  material  under  protective  order  by  the  ad- 
ministering authority  or  the  Commission  shall  not  be  sub- 
ject to  judicial  review,  and  no  court  of  the  United  States 
shall  have  power  or  jurisdiction  to  review  such  decision  on 
any  question  of  law  or  fact  by  an  action  in  the  nature  of 
mandamus  or  otherwise. 

(2)  Contents  of  protective  order. — Each  protective  order 
issued  under  this  subsection  shall  be  in  such  form  and  contain 
such  requirements  as  the  administering  authority  or  the  Com- 
mission may  determine  by  regulation  to  be  appropritate.  The  ad- 
ministering authority  and  the  Commission  shall  ensure  that 
regulations  issued  pursuant  to  this  paragraph  shall  be  designed 
to  provide  an  opportunity  for  participation  in  the  binational 
panel  proceeding  equivalent  to  that  available  for  judicial 
review  of  determinations  by  the  administering  authority  or  the 
Commission  that  are  not  subject  to  review  by  a  binational 
panel. 

(3)  Prohibited  acts. — It  is  unlawful  for  any  person  to  vio- 
late, or  to  induce  the  violation  of,  any  provision  of  a  protection 
order  issued  under  this  subsection  or  to  violate,  or  to  induce  the 
violation  of,  any  provision  of  an  undertaking  entered  into  with 
an  authorized  agency  of  Canada  to  protect  proprietary  material 
during  binational  panel  review  pursuant  to  article  1904  of  the 
United  States-Canada  Agreement. 

(4)  Sanctions  for  violation  of  protective  orders.— Any 
person  who  is  found  by  the  administering  authority  or  the  Com- 
mission, as  appropriate,  after  notice  and  an  opportunity  for  a 
hearing  in  accordane  with  section  554  of  title  5,  United  States 
Code,  to  have  committed  an  act  prohibited  by  paragraph  (3) 
shall  be  liable  to  the  United  States  for  a  civil  penalty  and  shall 
be  subject  to  such  other  administrative  sanctions,  including,  but 
not  limited  to,  debarment  from  practice  before  the  administer- 
ing authority  or  the  Commission,  as  the  administering  author- 
ity or  the  Commission  determines  to  be  appropriate.  The 
amount  of  the  civil  penalty  shall  not  exceed  $100,000  for  each 
violation.  Each  day  of  a  continuing  violation  shall  constitute  a 
separate  violation.  The  amount  of  such  civil  penalty  and  other 
sanctions  shall  be  assessed  by  the  administering  authority  or 
the  Commission  by  written  notice,  except  that  assessment  shall 
be  made  by  the  administering  authority  for  violation,  or  induce- 
ment of  a  violation,  of  an  undertaking  entered  into  by  any 
person  with  an  authorized  agency  of  Canada. 

(5)  Review  of  sanctions. — Any  person  against  whom  sanc- 
tions are  imposed  under  paragraph  (4)  may  obtain  review  of 
such  sanctions  by  filing  a  notice  of  appeal  in  the  United  States 
Court  of  International  Trade  within  30  days  from  the  date  of 
the  order  imposing  the  sanction  and  by  simultaneously  sending 
a  copy  of  such  notice  by  certified  mail  to  the  administering  au- 
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thority  or  the  Commission,  as  appropriate.  The  administering 
authority  or  the  Commission  shall  promptly  file  in  such  court  a 
certified  copy  of  the  record  upon  which  such  violation  was 
found  or  such  sanction  imposed,  as  provided  in  section  2112  of 
title  28,  United  States  Code.  The  findings  and  order  of  the  ad- 
ministering authority  or  the  Commission  shall  be  set  aside  by 
the  court  only  if  the  court  finds  that  such  findings  and  order 
are  not  supported  by  substantial  evidence,  as  provided  in  section 
706(2)  of  title  5,  United  States  Code. 

(6)  Enforcement  of  sanctions. — If  any  person  fails  to  pay 
an  assessment  of  a  civil  penalty  or  to  comply  with  other  admin- 
istrative sanctions  after  the  order  imposing  such  sanctions  be- 
comes a  final  and  unappealable  order,  or  after  the  United 
States  Court  of  International  Trade  has  entered  final  judgment 
in  favor  of  the  administering  authority  or  the  Commission,  an 
action  may  be  filed  in  such  court  to  enforce  the  sanctions.  In 
such  action,  the  validity  and  appropriateness  of  the  final  order 
imposing  the  sanctions  shall  not  be  subject  to  review. 

(7)  Testimony  and  production  of  papers. — 

(A)  Authority  to  obtain  information. — For  the  pur- 
pose of  conducting  any  hearing  and  carrying  out  other 
functions  and  duties  under  this  subsection,  the  administer- 
ing authority  and  the  Commission,  or  their  duly  authorized 
agents — 

(i)  shall  have  access  to  and  the  right  to  copy  any  per- 
tinent document,  paper,  or  record  in  the  possession  of 
any  individual,  partnership,  corporation,  association, 
organization,  or  other  entity, 

(ii)  may  summon  witnesses,  take  testimony,  and  ad- 
minister oaths, 

(Hi)  and  may  require  any  individual  or  entity  to 
produce  pertinent  documents,  books,  or  records. 
Any  member  of  the  Commission,  and  any  person  so  desig- 
nated by  the  administering  authority,  may  sign  subpoenas, 
and  members  and  agents  of  the  administering  authority 
and  the  Commission,  when  authorized  by  the  administering 
authority  or  the  Commission,  as  appropriate,  may  adminis- 
ter oaths  and  affirmations,  examine  witnesses,  take  testi- 
mony, and  receive  evidence. 

(B)  Witnesses  and  evidence. — The  attendance  of  wit- 
nesses who  are  authorized  to  be  summoned,  and  the  produc- 
tion of  documentary  evidence  authorized  to  be  ordered, 
under  subparagraph  (A)  may  be  required  from  any  place  in 
the  United  States  at  any  designated  place  of  hearing.  In  the 
case  of  disobedience  to  a  subpoena  issued  under  subpara- 
graph (A),  an  action  may  be  filed  in  any  district  or  territo- 
rial court  of  the  United  States  to  require  the  attendance 
and  testimony  of  witnesses  and  the  production  of  documen- 
tary evidence.  Such  court,  within  the  jurisdiction  of  which 
such  inquiry  is  carried  on,  may,  in  case  of  contumacy  or  re- 
fusal to  obey  a  subpoena  issued  to  any  individual,  partner- 
ship, corporation,  association,  organization  or  other  entity, 
issue  any  order  requiring  such  individual  or  entity  to 
appear  before  the  administering  authority  or  the  Commis- 
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sion,  or  to  produce  documentary  evidence  if  so  ordered  or  to 
give  evidence  concerning  the  matter  in  question.  Any  fail- 
ure to  obey  such  order  of  the  court  may  be  punished  by  the 
court  as  a  contempt  thereof 

(C)  Mandamus. — Any  court  referred  to  in  subparagraph 
(B)  shall  have  jurisdiction  to  issue  writs  of  mandamus  com- 
manding compliance  with  the  provisions  of  this  subsection 
or  any  order  of  the  administering  authority  or  the  Commis- 
sion made  in  pursuance  thereof. 

(D)  Depositions. — For  purposes  of  carrying  out  any  func- 
tions or  duties  under  this  subsection,  the  administering  au- 
thority or  the  Commission  may  order  testimony  to  be  taken 
by  deposition.  Such  deposition  may  be  taken  before  any 
person  designated  by  the  administering  authority  or  Com- 
mission and  having  power  to  administer  oaths.  Such  testi- 
mony shall  be  reduced  to  writing  by  the  person  taking  the 
deposition,  or  under  the  direction  of  such  person,  and  shall 
then  be  subscribed  by  the  deponent.  Any  individual,  part- 
nership, corporation,  association,  organization  or  other 
entity  may  be  compelled  to  appear  and  depose  and  to 
produce  documentary  evidence  in  the  same  manner  as  wit- 
nesses may  be  compelled  to  appear  and  testify  and  produce 
documentary  evidence  before  the  administering  authority  or 
Commission,  as  provided  in  this  paragraph. 

(E)  Fees  and  mileage  of  witnesses. — Witnesses  sum- 
moned before  the  administering  authority  or  the  Commis- 
sion shall  be  paid  the  same  fees  and  mileage  that  are  paid 
witnesses  in  the  courts  of  the  United  States. 


Section  3  of  the  Act  of  June  18,  1934 

AN  ACT  To  provide  for  the  establishment,  operation,  and  maintenance  of  foreign- 
trade  zones  in  ports  of  entry  of  the  United  States,  to  expedite  and  encourage  for- 
eign commerce,  and  for  other  purposes 

Sec.  3.  (a)  Foreign  and  domestic  merchandise  of  every  descrip- 
tion, except  such  as  is  prohibited  by  law,  many,  without  being  sub- 
ject to  the  customs  laws  of  the  United  States,  except  as  otherwise 
provided  in  this  Act,  be  brought  into  a  zone  and  may  be  stored, 
sold,  exhibited,  broken  up,  repacked,  assembled,  distributed,  sorted, 
graded,  cleaned,  mixed  with  foreign  or  domestic  merchandise,  or 
otherwise  manipulated,  or  be  manufactured  except  as  otherwise 
provided  in  this  Act,  and  be  exported,  destroyed,  or  sent  into  cus- 
toms territory  of  the  United  States  therefrom,  in  the  original  pack- 
age or  otherwise;  but  when  foreign  merchandise  is  so  sent  from  a 
zone  into  customs  territory  of  the  United  States  it  shall  be  subject 
to  the  laws  and  regulations  of  the  United  States  affecting  imported 
merchandise:  Provided,  That  whenever  the  privilege  shall  be  re- 
quested and  there  has  been  no  manipulation  or  manufacture  effect- 
ing a  change  in  tariff  classification,  the  customs  officer  shall  take 
under  supervision  any  lot  or  part  of  a  lot  of  foreign  merchandise  in 
a  zone,  cause  it  to  be  appraised  and  taxes  determined  and  duties 
liquidated  thereon.  Merchandise  so  taken  under  supervision  may 
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be  stored,  manipulated,  or  manufactured  under  the  supervision  and 
regulations  prescribed  by  the  Secretary  of  the  Treasury,  and 
whether  mixed  or  manufactured  with  domestic  merchandise  or  not 
may,  under  regulations  prescribed  by  the  Secretary  of  the  Treas- 
ury, be  exported  or  destroyed,  or  may  be  sent  into  customs  terri- 
tory upon  the  payment  of  such  liquidated  duties  and  determined 
taxes  thereon.  If  merchandise  so  taken  under  supervision  has  been 
manipulated  or  manufactured,  such  duties  and  taxes  shall  be  pay- 
able on  the  quantity  of  such  foreign  merchandise  used  in  the  ma- 
nipulation or  manufacture  of  the  entered  article.  Allowance  shall 
be  made  for  recoverable  and  irrecoverable  waste;  and  if  recoverable 
waste  is  sent  into  customs  territory,  it  shall  be  dutiable  and  tax- 
able in  its  condition  and  quantity  and  at  its  weight  at  the  time  of 
entry.  Where  two  or  more  products  result  from  the  manipulation 
or  manufacture  of  merchandise  in  a  zone  the  liquidated  duties  and 
determined  taxes  shall  be  distributed  to  the  several  products  in  ac- 
cordance with  their  relative  value  at  the  time  of  separation  with 
due  allowance  for  waste  as  provided  for  above:  Provided  further, 
That  subject  to  such  regulations  respecting  identity  and  the  safe- 
guarding of  the  revenue  as  the  Secretary  of  the  Treasury  may 
deem  necessary,  articles,  the  growth,  product,  or  manufacture  of 
the  United  States,  on  which  all  internal-revenue  taxes  have  been 
paid,  if  subject  thereto,  and  articles  previously  imported  on  which 
duty  and/or  tax  has  been  paid,  or  which  have  been  admitted  free  of 
duty  and  tax,  may  be  taken  into  a  zone  from  the  customs  territory 
of  the  United  States,  placed  under  the  supervision  of  the  appropri- 
ate customs  officer,  and  whether  or  not  they  have  been  combined 
with  or  made  part,  while  in  such  zone,  of  other  articles,  may  be 
brought  back  thereto  free  of  quotas,  duty,  or  tax:  Provided  further, 
That  if  in  the  opinion  of  the  Secretary  of  the  Treasury  their  identi- 
ty has  been  lost,  such  articles  not  entitled  to  free  entry  by  reason 
of  noncompliance  with  the  requirements  made  hereunder  by  the 
Secretary  of  the  Treasury  shall  be  treated  when  they  reenter  cus- 
toms territory  of  the  United  States  as  foreign  merchandise  under 
the  provisions  of  the  tariff  and  internal-revenue  laws  in  force  at 
that  time:  Provided  further,  That  under  the  rules  and  regulations 
of  the  controlling  Federal  agencies,  articles  which  have  been  taken 
into  a  zone  from  customs  territory  for  the  sole  purpose  of  exporta- 
tion, destruction  (except  destruction  of  distilled  spirits,  wines,  and 
fermented  malt  liquors),  or  storage  shall  be  considered  to  be  export- 
ed for  the  purpose  of — 

(1)  the  draw-back,  warehousing,  and  bonding,  or  any  other 
provisions  of  the  Tariff  Act  of  1930,  as  amended,  and  the  regu- 
lations thereunder;  and 

(2)  the  statutes  and  bonds  exacted  for  the  payment  of  draw- 
back, refund  or  exemption  from  liability  for  internal-revenue 
taxes  and  for  the  purposes  of  the  internal-revenue  laws  gener- 
ally and  the  regulations  thereunder. 

Such  a  transfer  may  also  be  considered  an  exportation  for  the  pur- 
poses of  other  Federal  laws  insofar  as  Federal  agencies  charged 
with  the  enforcement  of  those  laws  deem  it  advisable.  Such  articles 
may  not  be  returned  to  customs  territory  for  domestic  consumption 
except  where  the  Foreign-Trade  Zones  Board  deems  such  return  to 
be  in  the  public  interest,  in  which  event  the  articles  shall  be  sub- 
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ject  to  the  provisions  of  paragraph  1615  (f)  of  the  Tariff  Act  of  1930, 
as  amended:  Provided  further,  That  no  operation  involving  any  for- 
eign or  domestic  merchandise  brought  into  a  zone  which  operation 
would  be  subject  to  any  provision  or  provisions  of  section  1807, 
chapter  15,  chapter  16,  chapter  17,  chapter  21,  chapter  23,  chapter 
24,  chapter  25,  chapter  26,  or  chapter  32  of  the  Internal  Revenue 
Code  if  performed  in  customs  territory,  or  involving  the  manufac- 
ture of  any  article  provided  for  in  paragraph  367  or  paragraph  368 
of  the  Tariff  Act  of  1930,  shall  be  permitted  in  a  zone  except  those 
operations  (other  than  rectification  of  distilled  spirits  and  wines,  or 
the  manufacture  or  production  of  alcoholic  products  unfit  for  bev- 
erage purposes)  which  were  permissible  under  this  Act  prior  to 
July  1,  1949:  Provided  further,  That  articles  produced  or  manufac- 
tured in  a  zone  and  exported  therefrom  shall  on  subsequent  impor- 
tation into  the  customs  territory  of  the  United  States  be  subject  to 
the  import  laws  applicable  to  like  articles  manufactured  in  a  for- 
eign country,  except  that  articles  produced  or  manufactured  in  a 
zone  exclusively  with  the  use  of  domestic  merchandise,  the  identity 
of  which  has  been  maintained  in  accordance  with  the  second  provi- 
so of  this  section,  may,  on  such  imporation,  be  entered  as  American 
goods  returned:  Provided  further,  That  with  the  exception  of  draw- 
back eligible  goods  under  section  204(a)  of  the  United  States-Canada 
Free-Trade  Agreement  Implementation  Act  of  1988,  no  article  manu- 
factured or  otherwise  changed  in  condition  (except  a  change  by 
cleaning,  testing  or  repacking)  shall  be  exported  to  Canada  on  or 
after  January  1,  1994,  or  such  later  date  as  may  be  proclaimed  by 
the  President  under  section  204(b)(2)(B)  of  such  Act  of  1988,  without 
the  payment  of  a  duty  that  shall  be  payable  on  the  article  in  its  con- 
dition and  quantity,  and  at  its  weight,  at  the  time  of  its  exportation 
to  Canada  unless  the  privilege  in  the  first  proviso  to  this  subsection 
was  requested. 


Meat  Import  Act  of  1979 

Sec.  2.  (a)  This  section  may  be  cited  as  the  "Meat  Import  Act  of 
1979". 
(b)  For  purposes  of  this  section — 

(1)  The  term  "entered"  means  entered,  or  withdrawn  from 
warehouse,  for  consumption  in  the  customs  territory  of  the 
United  States. 

(2)  The  term  "meat  articles"  means  the  articles  provided  for 
in  the  Tariff  Schedules  of  the  United  States  (19  U.S.C.  1202) 
under — 

(A)  item  106.10  (relating  to  fresh,  chilled,  or  frozen  cattle 
meat); 

(B)  items  106.22  and  106.25  (relating  to  fresh,  chilled,  or 
frozen  meat  of  goats  and  sheep  (except  lambs));  and 

(C)  items  107.55  and  107.62  (relating  to  prepared  and 
preserved  beef  and  veal  (except  sausage)),  if  the  articles 
are  prepared,  whether  fresh,  chilled,  or  frozen,  but  not  oth- 
erwise preserved. 

Such  term  does  not  include  any  article  described  in  subpara- 
graph (A),  (B),  or  (C)  originating  in  Canada  (as  determined  in 
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accordance  with  section  202  of  the  United  States-Canada  Free- 
Trade  Agreement  Implementation  Act  of  1988). 

(3)  The  term  "Secretary"  means  the  Secretary  of  Agricul- 
ture. 
(c)  The  aggregate  quantity  of  meat  articles  which  may  be  entered 
in  any  calendar  year  after  1979  may  not  exceed  [1,204,600,000] 
1,147,600,000  pounds;  except  that  this  aggregate  quantity  shall  be — 

(1)  increased  or  decreased  for  any  calendar  year  by  the  same 
percentage  that  the  estimated  average  annual  domestic  com- 
mercial production  of  meat  articles  in  that  calendar  year  and 
the  2  preceding  calendar  years  increases  or  decreases  in  com- 
parison with  the  average  annual  domestic  commercial  produc- 
tion of  meat  articles  during  calendar  years  1968  through  1977; 
and 

(2)  adjusted  further  under  subsection  (d). 

For  purposes  of  paragraph  (1),  the  estimated  annual  domestic  com- 
mercial production  of  meat  articles  for  any  calendar  year  does  not 
include  the  carcass  weight  of  live  cattle  specified  in  items  100.40, 
100.43,  100.45,  100.53,  and  100.55  of  such  Schedules  entered  during 
such  year. 

******* 

(f)(1)  If  the  aggregate  quantity  estimated  before  any  calendar 
quarter  by  the  Secretary  under  subsection  (e)(2)  is  110  percent  or 
more  of  the  aggregate  quantity  estimated  by  him  under  subsection 
(e)(1),  and  if  there  is  no  limitation  in  effect  under  this  section  for 
such  calendar  year  with  respect  to  meat  articles,  the  President 
shall  by  proclamation  limit  the  total  quantity  of  meat  articles 
which  may  be  entered  during  such  calendar  year  to  the  aggregate 
quantity  estimated  for  such  calendar  year  by  the  Secretary  under 
subsection  (e)(1);  except  that  no  limitation  imposed  under  this  para- 
graph for  any  calendar  year  may  be  less  than  [1,250,000,000]  (A) 
1,193,000,000  pounds  if  no  import  limitation  on  Canadian  products 
is  in  effect  under  subsection  (I),  or  (B)  1,250,000,000  pounds  if  an 
import  limitation  on  Canadian  products  is  in  effect  under  subsec- 
tion (I)  pounds.  The  President  shall  include  in  the  articles  subject 
to  any  limit  proclaimed  under  this  paragraph  any  article  of  meat 
provided  for  in  item  107.61  of  the  Tariff  Schedules  of  the  United 
States  (relating  to  high-quality  beef  specially  processed  into  fancy 
cuts). 

******* 

(i)  The  Secretary  shall  allocate  the  total  quantity  proclaimed 
under  subsection  (f)(1)  and  any  increase  in  such  quantity  provided 
for  under  subsection  (g)  among  supplying  countries  other  than 
Canada  on  the  basis  of  the  shares  of  the  United  States  market  for 
meat  articles  such  countries  other  than  Canada  supplied  during  a 
representative  period.  Notwithstanding  the  preceding  sentence,  due 
account  may  be  given  to  special  factors  which  have  affected  or  may 
affect  the  trade  in  meat  articles  or  cattle.  The  Secretary  shall  certi- 
fy such  allocations  to  the  Secretary  of  the  Treasury. 

******* 

[(1)  The  Secretary  of  Agriculture  shall  study  the  regional  eco- 
nomic impact  of  imports  of  meat  articles  and  report  the  results  of 
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his  study,  together  with  any  recommendations  (including  recom- 
mendations for  legislation,  if  any)  to  the  Committee  on  Ways  and 
Means  of  the  House  of  Representatives  and  to  the  Committee  on 
Finance  of  the  Senate  not  later  than  June  30,  1980.] 
(I)  If  the  President— 

(1)  has— 

(A)  proclaimed  limitations  on  meat  articles  under  the 
preceding  provisions  of  this  section,  or 

(B)  entered  into  one  or  more  agreements  other  than  with 
Canada  regarding  meat  articles  pursuant  to  section  204  of 
the  Agricultural  Act  of  1956;  and 

(2)  determines  that  the  Government  of  Canada  has  not  taken 
equivalent  action; 

the  President  may  by  proclamation  limit  the  total  quantities  of  arti- 
cles described  in  subsection  (b)(2)(A),  (B),  and  (C)  and  originating  in 
Canada  (as  determined  in  accordance  with  section  202  of  the  United 
States-Canada  Free-Trade  Agreement  Implementation  Act  of  1988) 
that  may  enter  the  United  States.  A  limitation  imposed  under  the 
preceding  sentence  shall  be  only  to  the  extent  that,  and  only  for 
such  period  of  time  as,  the  President  determines  sufficient  to  pre- 
vent frustration  of  the  limitations  placed  on  meat  articles  imported 
from  other  countries  under  this  section  or  actions  taken  with  respect 
to  meat  articles  under  agreements  negotiated  pursuant  to  section  204 
of  the  Agricultural  Act  of  1956. 


Section  22  of  the  Agricultural  Adjustment  Act 

******* 

TITLE  I— AGRICULTURAL  ADJUSTMENT 

******* 
Sec.  22.  (a)  *  *  * 

******* 

(f)  No  trade  agreement  or  other  international  agreement  hereto- 
fore or  hereafter  entered  into  by  the  United  States  shall  be  applied 
in  a  manner  inconsistent  with  the  requirments  of  this  section; 
except  that  the  President  may,  pursuant  to  articles  705.5  and  707  of 
the  United  States-Canada  Free-Trade  Agreement,  exempt  products 
of  Canada  from  any  import  restriction  imposed  under  this  section. 


Act  of  March  4,  1913 

CHAP.  145. — An  Act  Making  appropriations  for  the  Department  of  Agriculture  for 
the  fiscal  year  ending  June  thirtieth,  nineteen  hundred  and  fourteen 


BUREAU  OF  ANIMAL  INDUSTRY 

Salaries,  Bureau  of  Animal  Industry:  One  chief  of  bureau, 
$5,000;  one  chief  clerk,  $2,500;  one  editor  and  compiler,  $2,250;  six 
clerks,  class  four;  one  clerk  $1,680;  twelve  clerks,  class  three;  two 
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clerks,  at  $1,500  each;  twenty-two  clerks,  class  two;  two  clerks,  at 
$1,380  each;  three  clerks,  at  $1,320  each;  one  clerk,  $1,300;  one 
clerk,  $1,260,  thirty-nine  clerks,  class  one;  one  clerk,  $1,100;  one 
clerk,  $1,080;  fifty  clerks,  at  $1,000  each;  two  clerks,  at  $960  each; 
sixty-four  clerks,  at  $900  each;  one  architect,  $2,000;  one  architect, 
$900;  one  illustrator,  $1,400;  four  inspector's  assistants,  at  $1,000 
each;  twelve  inspector's  assistants,^  at  $840  each;  one  laboratory  as- 
sistant, $1,200;  two  laboratory  assistants,  at  $900  each;  one  labora- 
tory helper,  $1,020;  two  laboratory  helpers,  at  $840  each;  one  labo- 
ratory helper,  $720;  one  laboratory  helper,  $600;  one  laboratory 
helper,  $480;  one  instrument  maker,  $1,200;  one  carpenter,  $1,100; 
two  carpenters,  at  $1,000  each;  one  messenger  and  custodian, 
$1,200;  one  messenger  and  custodian,  $1,000;  nine  messengers, 
skilled  laborers,  or  laborers,  at  $840  each;  ten  messengers,  skilled 
laborers,  or  laborers,  at  $720;  twenty-three  messengers,  messenger 
boys,  or  laborers,  at  $480  each;  six  messengers  or  messenger  boys, 
at  $360  each;  one  skilled  laborer,  $1,000;  thirty-three  skilled  labor- 
ers, at  $900  each;  two  skilled  laborers,  at  $840  each;  seven  skilled 
laborers,  at  $720  each;  one  skilled  laborer  or  laborer,  $780;  two  la- 
borers or  messengers,  at  $660  each;  nine  laborers,  messengers  or 
messenger  boys,  at  $600  each;  three  laborers,  messengers  or  mes- 
senger boys,  at  $540  each;  one  watchman,  $720;  one  charwoman, 
$600;  one  charwoman,  $540;  eleven  charwomen,  at  $480  each;  four 
charwomen,  at  $360  each;  one  charwomen,  $300;  two  charwomen, 
at  $240  each;  in  all,  $359,250. 

******* 

That  from  and  after  July  first,  nineteen  hundred  and  thirteen,  it 
shall  be  unlawful  for  any  person,  firm,  or  corporation  to  prepare, 
sell,  barter,  or  exchange  in  the  District  of  Columbia,  or  in  the  Ter- 
ritories, or  in  any  place  under  the  jurisdiction  of  the  United  States, 
or  to  ship  or  deliver  for  shipment  from  one  State  or  Territory  or 
the  District  of  Columbia  to  any  other  State  or  Territory  or  the  Dis- 
trict of  Columbia,  any  worthless,  contaminated,  dangerous,  or 
harmful  virus,  serum,  toxin,  or  analogous  product  intended  for  use 
in  the  treatment  of  domestic  animals,  and  no  person,  firm,  or  cor- 
poration shall  prepare,  sell,  barter,  exchange,  or  ship  as  aforesaid 
any  virus,  serum,  toxin,  or  analogous  product  manufactured  within 
the  United  States  and  intended  for  use  in  the  treatment  of  domes- 
tic animals,  unless  and  until  the  said  virus,  serum,  toxin,  or  analo- 
gous product  shall  have  been  prepared,  under  and  in  compliance 
with  regulations  prescribed  by  the  Secretary  of  Agriculture,  at  an 
establishment  holding  an  unsuspended  and  unrevoked  license 
issued  by  the  Secretary  of  Agriculture  as  hereinafter  authorized. 
[That  the  importation  into  the  United  States,  without  a  permit 
from  the  Secretary  of  Agriculture,  of  any  virus,  serum,  toxin,  or 
analogous  product  for  use  in  the  treatment  of  domestic  animals, 
and  the  importation  of  any  worthless,  contaminated,  dangerous,  or 
harmful  virus,  serum,  toxin,  or  analogous  product  for  use  in  the 
treatment  of  domestic  animals,  are  hereby  prohibited.]  The  impor- 
tation into  the  United  States  of  any  virus,  serum,  toxin,  or  analo- 
gous product  for  use  in  the  treatment  of  domestic  animals,  and  the 
importation  of  any  worthless,  contaminated,  dangerous,  or  harmful 
virus,  serum,  toxin,  or  analogous  product  for  use  in  the  treatment  of 
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domestic  animals,  is  prohibited  without  (1)  a  permit  from  the  Secre- 
tary of  Agriculture,  or  (2)  in  the  case  of  an  article  originating  in 
Canada,  such  permit  or,  in  lieu  of  such  permit,  such  certification  by 
Canada  as  may  be  prescribed  by  the  Secretary  of  Agriculture.  The 
Secretary  of  Agriculture  is  hereby  authorized  to  cause  the  Bureau 
of  Animal  Industry  to  examine  and  inspect  all  viruses,  serums, 
toxins,  and  analogous  products,  for  use  in  the  treatment  of  domes- 
tic animals,  which  are  being  imported  or  offered  for  importation 
into  the  United  States,  to  determine  whether  such  viruses,  serums, 
toxins,  and  analogous  products  are  worthless,  contaminated,  dan- 
gerous, or  harmful,  and  if  it  shall  appear  that  any  such  virus, 
serum,  toxin,  or  analogous  product,  for  use  in  the  treatment  of  do- 
mestic animals,  is  worthless,  contaminated,  dangerous,  or  harmful, 
the  same  shall  be  denied  entry  and  shall  be  destroyed  or  returned 
at  the  expense  of  the  owner  or  importer.  That  the  Secretary  of  Ag- 
riculture be,  and  hereby  is,  authorized  to  make  and  promulgate 
from  time  to  time  such  rules  and  regulations  as  may  be  necessary 
to  prevent  the  preparation,  sale,  barter,  exchange,  or  shipment  as 
aforesaid  of  any  worthless,  contaminated,  dangerous,  or  harmful 
virus,  serum,  toxin,  or  analogous  product  for  use  in  the  treatment 
of  domestic  animals,  and  to  issue,  suspend,  and  revoke  licenses  for 
the  maintenance  of  establishments  for  the  preparation  of  viruses, 
serums,  toxins,  and  analogous  products,  for  use  in  the  treatment  of 
domestic  animals,  intended  for  sale,  barter,  exchange,  or  shipment 
as  aforesaid.  The  Secretary  of  Agriculture  is  hereby  authorized  to 
issue  permits  for  the  importation  into  the  United  States  of  viruses, 
serums,  toxins,  and  analogous  products,  for  use  in  the  treatment  of 
domestic  animals,  which  are  not  worthless,  contaminated,  danger- 
ous, or  harmful.  All  licenses  issued  under  authority  of  this  Act  to 
establishments  where  such  viruses,  serums,  toxins,  and  analogous 
products  are  prepared  for  sale,  barter,  exchange,  or  shipment  as 
aforesaid,  shall  be  issued  on  condition  that  the  licensee  shall 
permit  the  inspection  of  such  establishments  and  of  such  products 
and  their  preparation;  and  the  Secretary  of  Agriculture  may  sus- 
pend or  revoke  any  permit  or  license  issued  under  authority  of  this 
Act,  after  opportunity  for  hearing  has  been  granted  the  licensee  or 
importer,  when  the  Secretary  of  Agriculture  is  satisfied  that  such 
license  or  permit  is  being  used  to  facilitate  or  effect  the  prepara- 
tion, sale,  barter,  exchange,  or  shipment  as  aforesaid,  or  the  impor- 
tation into  the  United  States  of  any  worthless,  contaminated,  dan- 
gerous, or  harmful  virus,  serum,  toxin,  or  analogous  product  for 
use  in  the  treatment  of  domestic  animals.  That  any  officer,  agent, 
or  employee  of  the  Department  of  Agriculture  duly  authorized  by 
the  Secretary  of  Agriculture  for  the  purpose  may,  at  any  hour 
during  the  daytime  or  nighttime,  enter  and  inspect  any  establish- 
ment licensed  under  this  Act  where  any  virus,  serum,  toxin,  or 
analogous  product  for  use  in  the  treatment  of  domestic  animals  is 
prepared  for  sale,  barter,  exchange,  or  shipment  as  aforesaid.  That 
any  person,  firm,  or  corporation  who  shall  violate  any  of  the  provi- 
sions of  this  Act  shall  be  deemed  guilty  of  a  misdemeanor,  and 
shall,  upon  conviction,  be  punished  by  a  fine  of  not  exceeding 
$1,000  or  by  imprisonment  not  exceeding  one  year,  or  by  both  such 
fine  and  imprisonment,  in  the  discretion  of  the  court.  That  there  is 
hereby  appropriated,  out  of  any  moneys  in  the  Treasury  not  other- 
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wise  appropriated,  to  be  expended  as  the  Secretary  of  Agriculture 
may  direct,  for  the  purposes  and  objects  of  this  Act,  the  sum  of 
$25,000,  which  appropriation  shall  become  available  on  July  first, 
nineteen  hundred  and  thirteen,  and  may  be  expended  at  any  time 
before  July  first,  nineteen  hundred  and  fourteen; 


Section  302  of  the  Federal  Seed  Act 

Sec.  302.  (a)  *  *  * 

******* 

[(e)  The  provisions  of  this  title  requiring  certain  seeds  to  be 
stained  shall  not  apply  when  such  seed  will  not  be  sold  within  the 
United  States  and  will  be  used  for  seed  production  only  by  or  for 
the  importer  or  consignee:  Provided,  That  the  importer  of  record  or 
consignee  files  a  statement  in  accordance  with  the  rules  and  regu- 
lations prescribed  under  section  402  of  this  Act  certifying  that  such 
seed  will  be  used  only  for  seed  production  by  or  for  the  importer  or 
consignee.! 

(e)  The  provisions  of  this  ti+le  requiring  certain  seeds  to  he  stained 
shall  not  apply — 

(1)  to  alfalfa  or  clover  seed  originating  in  Canada,  or 

(2)  when  seeds  otherwise  required  to  be  stained  will  not  he 
sold  within  the  United  States  and  will  be  used  for  seed  produc- 
tion only  by  or  for  the  importer  or  consignee  and  the  importer  of 
record  or  consignee  files  a  statement  in  accordance  with  the 
rules  and  regulations  prescribed  under  section  402  certifying 
that  such  seed  will  be  used  only  for  seed  production  by  or  for 
the  importer  or  consignee. 


Federal  Plant  Pest  Act 

******* 

Sec.  103.  (a)  [No]  Except  as  provided  in  subsection  (c),  no  person 
shall  move  any  plant  pest  from  a  foreign  country  into  or  through 
the  United  States,  or  interstate,  or  accept  delivery  of  any  plant 
pest  moving  from  any  foreign  country  into  or  through  the  United 
States,  or  interstate,  unless  such  movement  is  authorized  under 
general  or  specific  permit  from  the  Secretary  and  is  made  in  ac- 
cordance with  such  conditions  as  the  secretary  may  prescribe  in 
the  permit  and  in  such  regulations  as  he  may  promulgate  under 
this  section  to  prevent  the  dissemination  into  the  United  States,  or 
interstate,  of  plant  pests. 

(b)  The  Secretary  may  refuse  to  issue  a  permit  for  the  movement 
of  any  plant  pest  when,  in  his  opinion,  such  movement  would  in- 
volve a  danger  of  dissemination  of  such  pests.  The  Secretary  may 
permit  the  movement  of  host  materials  otherwise  barred  under  the 
Plant  Quarantine  Act  when  they  must  necessarily  accompany  the 
plant  pest  to  be  moved. 

(c)  No  person  shall  move  any  plant  pest  from  Canada  into  or 
through  the  United  States  or  accept  delivery  of  any  plant  pest 
moving  from  Canada  into  or  through  the  United  States,  unless  such 
movement  is  made  in  accordance  with  such  regulations  as  the  Se- 
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cretary  may  promulgate  under  this  section  to  prevent  the  dissemina- 
tion into  the  United  States  of  plant  pests. 

Sec.  104.  (a)  [Any  letter]  Except  as  provided  in  subsection  (b), 
any  letter,  parcel,  box,  or  other  package  containing  any  plant  pest, 
whether  sealed  as  letter-rate  postal  matter  or  not,  is  hereby  de- 
clared to  be  nonmailable,  and  will  not  knowingly  be  conveyed  in 
the  mail  or  delivered  from  any  post  office  or  by  any  mail  carrier, 
except  when  accompanied  by  a  copy  of  a  permit  issue  under  this 
Act. 

(b)  Any  letter,  parcel,  box,  or  other  package  from  Canada  contain- 
ing any  plant  pest,  whether  sealed  as  letter-rate  postal  matter  or 
not,  is  declared  to  be  nonmailable,  and  shall  not  knowingly  be  con- 
veyed in  the  mail  or  delivered  from  any  post  office  or  by  any  mail 
carrier,  except  in  accordance  with  such  regulations  as  the  Secretary 
may  promulgate  under  this  section  to  prevent  the  dissemination  into 
the  United  States  of  plant  pests. 

[(b)]  (c)  Nothing  in  this  act  shall  authorize  any  person  to  open 
any  letter  or  other  sealed  matter  except  in  accordance  with  the 
postal  laws  and  regulations. 

[(c)]  (d)  The  prohibitions  of  this  act  shall  not  apply  to  any  em- 
ployee of  the  United  States  in  the  performance  of  his  duties  in  han- 
dling mail. 


Act  of  August  20,  1912 

CHAP.  308.— An  Act  To  regulate  the  importation  of  nursery  stock  and  other  plants 
and  plant  products;  to  enable  the  Secretary  of  Agriculture  to  establish  and  main- 
tain quarantine  districts  for  plant  diseases  and  insect  pests;  to  permit  and  regu- 
late the  movement  of  fruits,  plants,  and  vegetables  therefrom,  and  for  other  pur- 


Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America  in  Congress  assembled,  That  it  shall  be 
unlawful  for  any  person  to  import  or  offer  for  entry  into  the 
United  States  any  nursery  stock  unless  and  until  a  permit  shall 
have  been  issued  therefor  by  the  Secretary  of  Agriculture,  under 
such  conditions  and  regulations  as  the  said  Secretary  of  Agricul- 
ture may  prescribe,  and  unless  such  nursery  stock  shall  be  accom- 
panied by  a  certificate  of  inspection,  in  manner  and  form  as  re- 
quired by  the  Secretary  of  Agriculture,  of  the  proper  official  of  the 
country  from  which  the  importation  is  made,  to  the  effect  that  the 
stock  has  been  thoroughly  inspected  and  is  believed  to  be  free  from 
injurious  plant  diseases  and  insect  pests:  [Provided]  Provided, 
That  the  Secretary  of  Agriculture  may  waive  the  permit  require- 
ment for  nursery  stock  imported  or  offered  for  entry  from  Canada: 
Provided  further,  That  the  Secretary  of  Agriculture  shall  issue  the 
permit  for  any  particular  importation  of  nursey  stock  when  the 
conditions  and  regulations  as  prescribed  in  this  Act  shall  have  been 
complied  with:  Provided  further,  That  nursey  stock  may  be  import- 
ed for  experimental  or  scientific  purposes  by  the  Department  of  Ag- 
riculture upon  such  conditions  and  under  such  regulations  as  the 
said  Secretary  of  Agriculture  may  prescribe:  And  provided  further, 
That   nursery   stock   imported   from   countries   where   no   official 
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system  of  inspection  for  such  stock  is  maintained  may  be  admitted 
upon  such  conditions  and  under  such  regulations  as  the  Secretary 
of  Agriculture  may  prescribe:  And  provided  further,  That  the  Sec- 
retary of  Agriculture  is  authorized  to  limit  entry  of  nursery  stock 
from  foreign  countries  under  such  rules  and  regulations  as  he  may 
deem  necessary,  including  the  requirement,  if  necessary,  that  such 
nursery  stock  be  grown  under  postentry  quarantine  by  or  under 
the  supervision  of  the  United  States  Department  of  Agriculture  for 
the  purpose  of  determining  whether  imported  nursery  stock  may 
be  infested  or  infected  with  plant  pests  not  discernible  by  port-of- 
entry  inspection  and  provided  that  if  imported  nursery  stock  is 
found  to  be  infested  or  infected  with  such  plant  pests,  he  is  author- 
ized to  prescribe  remedial  measures  as  he  may  deem  necessary  to 
prevent  the  spread  thereof. 

Sec.  2.  That  it  shall  be  the  duty  of  the  Secretary  of  the  Treasury 
promptly  to  notify  the  Secretary  of  Agriculture  of  the  arrival  of 
any  nursery  stock  at  port  of  entry;  that  the  person  receiving  such 
stock  at  port  of  entry  shall,  immediately  upon  entry  and  before 
such  stock  is  delivered  for  shipment  or  removed  from  the  port  of 
entry,  advise  the  Secretary  of  Agriculture  or,  at  his  direction,  the 
proper  State,  Territorial,  or  District  official  of  the  State  or  Terri- 
tory or  the  District  to  which  such  nursery  stock  is  destined,  or 
both,  as  the  Secretary  of  Agriculture  may  elect,  of  the  name  and 
address  of  the  consignee,  the  nature  and  quantity  of  the  stock  it  is 
proposed  to  ship,  and  the  country  and  locality  where  the  same  was 
grown.  That  no  person  shall  ship  or  offer  for  shipment  from  one 
State  or  Territory  or  District  of  the  United  States  into  any  other 
State  or  Territory  or  District,  any  nursery  stock  imported  into  the 
United  States  without  notifying  the  Secretary  of  Agriculture  or,  at 
his  direction,  the  proper  State,  Territorial,  or  District  official  of  the 
State  or  Territory  or  District  to  which  such  nursery  stock  is  des- 
tined, or  both,  as  the  Secretary  of  Agriculture  may  elect,  immedi- 
ately upon  the  delivery  of  the  said  stock  for  shipment,  of  the  name 
and  address  of  the  consignee,  of  the  nature  and  quantity  of  stock  it 
is  proposed  to  ship,  and  the  country  and  locality  where  the  same 
was  grown,  unless  and  until  such  imported  stock  has  been  inspect- 
ed by  the  proper  official  of  a  State.  Territory,  or  District  of  the 
United  States.  This  section  shall  not  apply  to  nursery  stock  that  ar- 
rives from,  or  is  imported  from,  Canada. 


Section  4  of  the  Federal  Noxious  Weed  Act 

Sec.  4.  [(a)  No  person  shall  knowingly  move  any  noxious  weed, 
identified  in  a  regulation  promulgated  by  the  Secretary,  into  or 
through  the  United  States  or  interstate,  unless  such  movement  is 
authorized  under  general  or  specific  permit  from  the  Secretary  and 
is  made  in  accordance  with  such  conditions  as  the  Secretary  may 
prescribe  in  the  permit  and  in  such  regulations  as  he  may  promul- 
gate under  this  Act  to  prevent  the  dissemination  into  the  United 
States,  or  interstate,  of  such  noxious  weeds.]  (a)  No  person  shall 
knowingly  move  any  noxious  weed  identified  in  a  regulation  pro- 
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mulgated  by  the  Secretary  into  or  through  the  United  States  or 
interstate,  unless  such  movement  is — 

(1)  from  Canada,  or  authorized  under  general  or  specific 
permit  from  the  Secretary;  and 

(2)  made  in  accordance  with  such  conditions  as  the  Secretary 
may  prescribe  in  the  permit  and  in  such  regulations  as  the  Sec- 
retary may  prescribe  under  this  Act  to  prevent  the  dissemina- 
tion into  the  United  States,  or  interstate,  of  such  noxious  weeds. 

(b)  The  Secretary  may  refuse  to  issue  a  permit  for  the  movement 
of  any  such  noxious  weed  when,  in  his  opinion,  such  movement 
would  involve  a  danger  of  dissemination  of  such  noxious  weeds  into 
the  United  States  or  interstate. 

(c)  No  person  shall  knowingly  sell,  purchase,  barter,  exchange, 
give,  or  receive  any  such  noxious  weed  which  has  been  moved  in 
violation  of  subsection  (a),  or  knowingly  deliver  or  receive  for  trans- 
portation or  transport,  in  interstate  or  foreign  commerce,  any  ad- 
vertisement to  sell,  purchase,  barter,  exchange,  give,  or  receive  any 
such  noxious  weed  which  is  prohibited  from  movement  in  such 
commerce  under  this  Act. 


Section  7  of  the  Export  Administration  Act  of  1979 

short  supply  controls 

Sec.  7.  (a)  *  *  * 

******* 

(d)  Domestically  Produced  Crude  Oil. — (1)  Notwithstanding 
any  other  provision  of  this  Act  and  notwithstanding  subsection  (u) 
of  section  28  of  the  Mineral  Leasing  Act  of  1920  (30  U.S.C.  185),  no 
domestically  produced  crude  oil  transported  by  pipeline  over  right- 
of-way  granted  pursuant  to  section  203  of  the  Trans-Alaska  Pipe- 
line Authorization  Act  (43  U.S.C.  1652)  (except  any  such  crude  oil 
which  (A)  is  exported  to  an  adjacent  foreign  country  to  be  refined 
and  consumed  therein  in  exchange  for  the  same  quantity  of  crude 
oil  being  exported  from  that  country  to  the  United  States;  such  ex- 
change must  result  through  convenience  or  increased  efficiency  of 
transportation  in  lower  prices  for  consumers  of  petroleum  products 
in  the  United  States  as  described  in  paragraph  (2)(A)(ii)  of  this  sub- 
section, [or]  (B)  is  temporarily  exported  for  convenience  or  in- 
creased efficiency  of  transportation  across  parts  of  an  adjacent  for- 
eign country  and  reenters  the  United  States,  or  (C)  is  transported  to 
Canada,  to  be  consumed  therein,  in  amounts  not  to  exceed  an 
annual  average  of  50,000  barrels  per  day,  in  addition  to  exports 
under  subparagraphs  (A)  and  (B),  except  that  any  ocean  transporta- 
tion of  such  oil  shall  be  by  vessels  documented  under  section  12106 
of  title  46,  United  States  Code.)  may  be  exported  from  the  United 
States,  or  any  of  its  territories  and  possessions,  subject  to  para- 
graph (2)  of  this  subsection. 
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Section  161  of  the  Atomic  Energy  Act  of  1954 

Sec.  161.  General  Provisions. — In  the  performance  of  its  func- 
tions the  Commission  is  authorized  to — 
a.  *  *  * 


v.  (A)  enter  into  contracts  with  persons  licensed  under  sec- 
tions 53,  63,  103  or  104  for  such  periods  of  time  as  the  Commis- 
sion may  deem  necessary  or  desirable  to  provide,  after  Decem- 
ber 31,  1968,  for  the  producing  or  enriching  of  special  nuclear 
material  in  facilities  owned  by  the  Commission;  and 

(B)  enter  into  contracts  to  privide,  after  December  31,  1968, 
for  the  producing  or  enriching  of  special  nuclear  material  in 
facilities  owned  by  the  Commission  in  accordance  with  and 
within  the  period  of  an  agreement  for  cooperation  arranged 
pursuant  to  section  123  while  comparable  services  are  made 
available  pursuant  to  paragraph  (A)  of  this  subsection: 
Provided,  That  (i)  prices  for  services  under  paragraph  (A)  of  this 
subsection  shall  be  established  on  a  nondiscriminatory  basis;  (ii) 
prices  for  services  under  paragraph  (B)  of  this  subsection  shall  be 
no  less  than  prices  under  paragraph  (A)  of  this  subsection;  and  (iii) 
any  prices  established  under  this  subsection  shall  be  on  a  basis  of 
recovery  of  the  Government's  costs  over  a  reasonable  period  of 
time:  And  provided  further,  That  the  Commission,  to  the  extent 
necessary  to  assure  that  maintenance  of  a  viable  domestic  uranium 
industry,  shall  not  offer  such  services  for  source  or  special  nuclear 
materials  of  foreign  origin  intended  for  use  in  a  utilization  facility 
within  or  under  the  jurisdiction  of  the  United  States.  For  purposes 
of  this  subsection  and  of  section  305  of  Public  Law  99-591  (100  Stat. 
3341-209,  210),  uforeign  origin"  excludes  source  or  special  nuclear 
material  originating  in  Canada.  The  Commission  shall  establish 
criteria  in  writing  setting  forth  the  terms  and  conditions  under 
which  services  provided  under  this  subsection  shall  be  made  avail- 
able including  the  extent  to  which  such  services  will  be  made  avail- 
able for  source  or  special  nuclear  material  of  foreign  origin  intend- 
ed for  use  in  a  utilization  facility  within  or  under  the  jurisdiction 
of  the  United  States:  Provided,  That  before  the  Commission  estab- 
lishes such  criteria,  the  proposed  criteria  shall  be  submitted  to  the 
Joint  Committee,  and  a  period  of  forty-five  days  shall  elapse  while 
Congress  is  in  session  (in  computing  the  forty-five  days  there  shall 
be  excluded  the  days  in  which  either  House  is  not  in  session  be- 
cause of  adjournment  for  more  than  three  days)  unless  the  Joint 
Committee  by  resolution  in  writing  waives  the  conditions  of,  or  all 
or  any  portion  of,  such  forty-five-day  period. 


Section  308  of  the  Trade  Agreements  Act  of  1979 

SEC.  308.  DEFINITIONS. 

As  used  in  this  title — 

(1)  *  *  * 
******* 
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(4)  Eligible  products. — 

(A)  In  general. — The  term  "eligible  product"  means, 
with  respect  to  any  foreign  country  or  instrumentality,  a 
product  or  service  of  that  country  or  instrumentality 
which  is  covered  under  the  Agreement  for  procurement  b> 
the  United  States. 

(B)  Rule  of  origin. — An  article  is  a  product  of  a  country 
or  instrumentality  only  if  (i)  it  is  wholly  the  growth,  prod- 
uct, or  manufacture  of  that  country  or  instrumentality,  or 
(ii)  in  the  case  of  an  article  which  consists  in  whole  or  in 
part  of  materials  from  another  country  or  instrumentality, 
it  has  been  substantially  transformed  into  a  new  and  dif- 
ferent article  of  commerce  with  a  name,  character,  or  use 
distinct  from  that  of  the  article  or  articles  from  which  it 
was  so  transformed. 

(C)  Lowered  threshold  for  certain  products  as  a  con- 
sequence OF  UNITED  STATES-ISRAEL  FREE  TRADE  AREA  PROVI- 
SIONS.— The  term  "eligible  product"  includes  a  product  or 
service  of  Israel  having  a  contract  value  of  $50,000  or  more 
which  would  be  covered  for  procurement  by  the  United 
States  under  the  Agreement  on  Government  Procurements 
as  in  effect  on  the  date  on  which  the  Agreement  on  the  Es- 
tablishment of  a  Free  Trade  Area  between  the  Govern- 
ment of  Israel  enters  into  force,  but  for  the  SDR  150,000 
threshold  provided  for  in  article  I(l)(b)  of  the  Agreement 
on  Government  Procurement. 

(D)  Lowered  threshold  for  certain  products  as  a 

CONSEQUENCE     OF      UNITED     STATES/CANADA      FREE-TRADE 

agreement. — Except  as  otherwise  agreed  by  the  United 
States  and  Canada  under  paragraph  3  of  article  1304  of  the 
United  States-Canada  Free-Trade  Agreement,  the  term  "eli- 
gible product"  includes  a  product  or  service  of  Canada 
having  a  contract  value  of  $25,000  or  more  that  would  be 
covered  for  procurement  by  the  United  States  under  the 
GATT  Agreement  on  Government  Procurement,  but  for  the 
SDR  threshold  provided  for  in  article  I(l)(b)  of  the  GATT 
Agreement  on  Government  Procurement. 


Section  214  of  the  Immigration  and  Nationality  Act 
admission  of  nonimmigrants 
Sec.  214.  (a)  *  *  * 


(e)  Notwithstanding  any  other  provision  of  this  Act,  an  alien  who 
is  a  citizen  of  Canada  and  seeks  to  enter  the  United  States  under 
and  pursuant  to  the  provisions  of  Annex  1502.1  (United  States  of 
America),  Part  C— Professionals,  of  the  United  States-Canada  Free- 
Trade  Agreement  to  engage  in  business  activities  at  a  professional 
level  as  provided  for  therein  may  be  admitted  for  such  purpose 
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under  regulations  of  the  Attorney  General  promulgated  after  consul- 
tation with  the  Secretaries  of  State  and  Labor. 


Section  5136  of  the  Revised  Statutes 

Sec.  5136.  Upon  duly  making  and  filing  articles  of  association 
and  an  organization  certificate,  the  association  shall  become,  as 
from  the  date  of  the  execution  of  its  organization  certificate,  a  body 
corporate,  and  as  such,  and  in  the  name  designated  in  the  organi- 
zation certificate,  it  shall  have  power — 

First.  To  adopt  and  use  a  corporate  seal. 

******* 

Seventh.  To  exercise  by  its  board  of  directors  or  duly  authorized 
officers  or  agents,  subject  to  law,  all  such  incidental  powers  as  shall 
be  necessary  to  carry  on  the  business  of  banking;  by  discounting 
and  negotiating  promissory  notes,  drafts,  bills  of  exchange,  and 
other  evidences  of  debt;  by  receiving  deposits;  by  buying  and  selling 
exchange,  coin,  and  bullion;  by  loaning  money  on  personal  security; 
and  by  obtaining,  issuing,  and  circulating  notes  according  to  the 
provisions  of  this  title.  The  business  of  dealing  in  securities  and 
stock  by  the  association  shall  be  limited  to  purchasing  and  selling 
such  securities  and  stock  without  recourse,  solely  upon  the  order, 
and  for  the  account  of,  customers,  and  in  no  case  for  its  own  ac- 
count, and  the  association  shall  not  underwrite  any  issue  of  securi- 
ties or  stock:  Provided,  That  the  association  may  purchase  for  its 
own  account  investment  securities  under  such  limitations  and  re- 
strictions as  the  Comptroller  of  the  Currency  may  by  regulation 
prescribe.  In  no  event  shall  the  total  amount  of  the  investment  se- 
curities of  any  one  obligor  or  maker,  held  by  the  association  for  its 
own  account,  exceed  at  any  time  10  per  centum  of  its  capital  stock 
actually  paid  in  and  unimpaired  and  10  per  centum  of  its  unim- 
paired surplus  fund,  except  that  this  limitation  shall  not  require 
any  association  to  dispose  of  any  securities  lawfully  held  by  it  on 
the  date  of  enactment  of  the  Banking  Act  of  1935.  As  used  in  this 
section  the  term  "in vestment  securities"  shall  mean  marketable 
obligations  evidencing  indebtedness  of  any  person,  copartnership, 
association,  or  corporation  in  the  form  of  bonds,  notes  and/or  de- 
bentures commonly  known  as  investment  securities  under  such  fur- 
ther definition  of  the  term  "investment  securities"  as  may  by  regu- 
lation be  prescribed  by  the  Comptroller  of  the  Currency.  Except  as 
hereinafter  provided  or  otherwise  permitted  by  law,  nothing  herein 
contained  shall  authorize  the  purchase  by  the  association  for  its 
own  account  of  any  shares  of  stock  of  any  corporation.  The  limita- 
tion and  restrictions  herein  contained  as  to  dealing  in,  underwrit- 
ing and  purchasing  for  its  own  account,  investment  securities  shall 
not  apply  to  obligations  of  the  United  States,  or  general  obligations 
of  any  State  or  of  any  political  subdivision  thereof,  or  obligations  of 
the  Washington  Metropolitan  Area  Transit  Authority  which  are 
guaranteed  by  the  Secretary  of  Transportation  under  section  9  of 
the  National  Capital  Transportation  Act  of  1969,  or  obligations 
issued  under  authority  of  the  Federal  Farm  Loan  Act,  as  amended, 
or  issued  by  the  thirteen  banks  for  cooperatives  or  any  of  them  or 
the  Federal  Home  Loan  Banks  or  obligations  which  are  insured  by 
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the  Secretary  of  Housing  and  Urban  Development  under  title  XI  of 
the  National  Housing  Act,  or  obligations  which  are  insured  by  the 
Secretary  of  Housing  and  Urban  Development  (hereafter  in  this 
sentence  referred  to  as  the  "Secretary")  pursuant  to  section  207  of 
the  National  Housing  Act,  if  the  debentures  to  be  issued  in  pay- 
ment of  such  insured  obligations  are  guaranteed  as  to  principal 
and  interest  by  the  United  States,  or  obligations,  participations,  or 
other  instruments  of  or  issued  by  the  Federal  National  Mortgage 
Association  or  the  Government  National  Mortgage  Association  or 
obligations  of  the  Federal  Financing  Bank  or  obligations  of  the  En- 
vironmental Financing  Authority  or  obligations  or  other  instru- 
ments or  securities  of  the  Student  Loan  Marketing  Association,  in 
which  the  local  public  agency  agrees  to  borrow  from  said  Secretary, 
and  said  Secretary  agrees  to  lend  to  said  local  public  agency,  or 
such  obligations  of  any  local  public  agency  (as  defined  in  section 
110(h)  of  the  Housing  Act  of  1949)  as  are  secured  by  an  ageement 
between  the  local  public  agency  and  the  Secretary  monies  in  an  ag- 
gregate amount  which  (together  with  any  other  monies  irrevocably 
committed  to  the  payment  of  interest  on  such  obligations)  wil  suf- 
fice to  pay,  when  due,  the  interest  on  and  all  installments  (includ- 
ing the  final  installment)  of  the  principal  of  such  obligations,  which 
monies  under  the  terms  of  said  agreement  are  required  to  be  used 
for  such  payments,  or  such  obligations  of  a  public  housing  agency 
(as  defined  in  the  United  States  Housing  Act  of  1937,  as  amended) 
as  are  secured  (1)  by  an  agreement  between  the  public  housing 
agency  and  the  Secretary  in  which  the  public  housing  agency 
agrees  to  borrow  from  the  Secretary,  and  the  Secretary  agrees  to 
lend  to  the  public  housing  agency,  prior  to  the  maturity  of  such  ob- 
ligations, monies  in  an  amount  which  (together  with  any  other 
monies  irrevocably  committed  to  the  payment  of  interest  on  such 
obligations)  will  suffice  to  pay  the  principal  of  such  obligations 
with  interest  to  maturity  thereon,  which  monies  under  the  terms 
of  said  agreement  are  required  to  be  used  for  the  purpose  of  paying 
the  principal  of  and  the  interest  on  such  obligations  at  their  matu- 
rity, (2)  by  a  pledge  of  annual  contributions  under  an  annual  con- 
tributions contract  between  such  public  housing  agency  and  the 
Public  Housing  Administration  if  such  contract  shall  contain  the 
covenant  by  the  Public  Housing  Administration  which  is  author- 
ized by  section  6(g)  of  the  United  States  Housing  Act  of  1937,  as 
amended,  and  if  the  maximum  sum  and  the  maximum  period  speci- 
fied in  such  contract  pursuant  to  said  section  6(g)  shall  not  be  less 
than  the  annual  amount  and  the  period  for  payment  which  are 
requisite  to  provide  for  the  payment  when  due  of  all  installments 
of  principal  and  interest  on  such  obligations,  or  (3)  by  a  pledge  of 
both  annual  contributions  under  an  annual  contributions  contract 
containing  the  covenant  by  the  Secretary  which  is  authorized  by 
section  6(g)  of  the  United  States  Housing  Act  of  1937,  and  a  loan 
under  an  agreement  between  the  local  public  housing  agency  and 
the  Secretary  in  which  the  public  housing  agency  agrees  to  borrow 
from  the  Secretary,  and  the  Secretary  agrees  to  lend  to  the  public 
housing  agency,  prior  to  the  maturity  of  the  obligations  involved, 
moneys  in  an  amount  which  (together  with  any  other  moneys  ir- 
revocably committed  under  the  annual  contributions  contract  to 
the  payment  of  principal  and  interest  on  such  obligations)  will  suf- 
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flee  to  provide  for  the  payment  when  due  of  all  installments  of 
principal  and  interest  on  such  obligations,  which  moneys  under  the 
terms  of  the  agreement  are  required  to  be  used  for  the  purpose  of 
paying  the  principal  and  interest  on  such  obligations  at  their  matu- 
rity: Provided,  That  in  carrying  on  the  business  commonly  known 
as  the  safe-depoist  business  the  association  shall  not  invest  in  the 
capital  stock  of  a  corporation  organized  under  the  law  of  any  State 
to  conduct  a  safe-deposit  business  in  an  amount  in  excess  of  15  per 
centum  of  the  capital  stock  of  the  association  actually  paid  in  and 
unimpaired  and  15  per  centum  of  its  unimpaired  surplus.  The  limi- 
tations and  restrictions  herein  contained  as  to  dealing  in  and  un- 
derwriting investment  securities  shall  not  apply  to  obligations 
issued  by  the  International  Bank  for  Reconstruction  and  Develop- 
ment, the  Inter-American  Development  Bank,  the  Asian  Develop- 
ment Bank,  the  African  Development  Bank  or  the  Inter-American 
Investment  Corporation,  or  obligations  issued  by  any  State  or  polit- 
ical subdivision  or  any  agency  of  a  State  or  political  subdivision  for 
housing,  university,  or  dormitory  purposes,  which  are  at  the  time 
eligible  for  purchase  by  a  national  bank  for  its  own  account,  nor  to 
bonds,  notes  and  other  obligations  issued  by  the  Tennessee  Valley 
Authority  or  by  the  United  States  Postal  Service:  Provided,  That 
no  association  shall  hold  obligations  issued  by  any  or  said  organiza- 
tions as  a  result  of  underwriting,  dealing,  or  purchasing  for  its  own 
account  (and  for  this  purpose  obligations  as  to  which  it  is  under 
commitment  shall  be  deemed  to  be  held  by  it)  in  a  total  amount 
exceeding  at  any  one  time  10  per  centum  of  its  capital  stock  actual- 
ly paid  in  and  unimpaired  and  10  per  centum  of  its  unimpaired 
surplus  fund.  Notwithstanding  any  other  provision  in  this  para- 
graph, the  association  may  purchase  for  its  own  account  shares  of 
stock  issued  by  a  corporation  authorized  to  be  created  pursuant  to 
title  IX  of  the  Housing  and  Urban  Development  Act  of  1968,  and 
may  make  investments  in  a  partnership,  limited  partnership,  or 
joint  venture  formed  pursuant  to  section  907(a)  or  907(c)  of  that 
Act.  Notwithstanding  any  other  provision  of  this  paragraph,  the  as- 
sociation may  purchase  for  its  own  account  shares  of  stock  issued 
by  any  State  housing  corporation  incorporated  in  the  State  in 
which  the  association  is  located  and  may  make  investments  in 
loans  and  commitments  for  loans  to  any  such  corporation:  Provid- 
ed, That  in  no  event  shall  the  total  amount  of  such  stock  held  for 
its  own  account  and  such  investments  in  loans  and  commitments 
made  by  the  association  exceed  at  any  time  5  per  centum  of  its  cap- 
ital stock  actually  paid  in  and  unimpaired  plus  5  per  centum  of  its 
unimpaired  surplus  fund.  Notwithstanding  any  other  provision  in 
this  paragraph,  the  association  may  purchase  for  its  own  account 
shares  of  stock  issued  by  a  corporation  organized  solely  for  the  pur- 
pose of  making  loans  to  farmers  and  ranchers  for  agricultural  pur- 
poses, including  the  breeding,  raising,  fattening,  or  marketing  of 
livestock.  However,  unless  the  association  owns  at  least  80  per 
centum  of  the  stock  of  such  agricultural  credit  corporation  the 
amount  invested  by  the  association  at  any  one  time  in  the  stock  of 
such  corporation  shall  not  exceed  20  per  centum  of  the  unimpaired 
capital  and  surplus  of  the  association:  Provided  further,  That  not- 
withstanding any  other  provision  of  this  paragraph,  the  association 
may  purchase  for  its  own  account  shares  of  stock  of  a  bank  insured 
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by  the  Federal  Deposit  Insurance  Corporation  or  a  holding  compa- 
ny which  owns  or  controls  such  an  insured  bank  if  the  stock  of 
such  bank  or  company  is  owned  exclusively  (except  to  the  extent 
directors'  qualifying  shares  are  required  by  law)  by  depository  insti- 
tutions and  such  bank  or  company  and  all  subsidiaries  thereof  are 
engaged  exclusively  in  providing  services  for  other  depository  insti- 
tutions and  their  officers,  directors,  and  employees,  but  in  no  event 
shall  the  total  amount  of  such  stock  held  by  the  association  in  any 
bank  or  holding  company  exceed  at  any  time  10  per  centum  of  the 
association's  capital  stock  and  paid  in  and  unimpaired  surplus  and 
in  no  event  shall  the  purchase  of  such  stock  result  in  an  associa- 
tion's acquiring  more  than  5  per  centum  of  any  class  of  voting  se- 
curities of  such  bank  or  company.  The  limitations  and  restrictions 
contained  in  this  paragraph  as  to  an  association  purchasing  for  its 
own  account  investment  securities  shall  not  apply  to  securities  that 
(A)  are  offered  and  sold  pursuant  to  section  4(5)  of  the  Securities 
Act  of  1933  (15  U.S.C.  77d(5));  or  (B)  are  mortgage  related  securities 
(as  that  term  is  defined  in  section  3(aX41)  of  the  Securities  Ex- 
change Act  of  1934  (15  U.S.C.  78c(a)(41))),  subject  to  such  regula- 
tions as  the  Comptroller  of  the  Currency  may  prescribe,  including 
regulations  prescribing  minimum  size  of  the  issue  (at  the  time  of 
initial  distribution)  or  minimum  aggregate  sales  prices,  or  both.  A 
national  banking  association  may  deal  in,  underwrite,  and  purchase 
for  such  associations  own  account  qualified  Canadian  government 
obligations  to  the  same  extent  that  such  association  may  deal  in, 
underwrite,  and  purchase  for  such  association  s  own  account  obliga- 
tions of  the  United  States  or  general  obligations  of  any  State  or  of 
any  political  subdivision  thereof  For  purposes  of  this  paragraph — 

(1)  the  term  "qualified  Canadian  government  obligations" 
means  any  debt  obligation  which  is  backed  by  Canada,  any 
Province  of  Canada,  or  any  political  subdivision  of  any  such 
Province  to  a  degree  which  is  comparable  to  the  liability  of  the 
United  States,  any  State,  or  any  political  subdivision  thereof  for 
any  obligation  which  is  backed  by  the  full  faith  and  credit  of 
the  United  States,  such  State,  or  such  political  subdivision,  and 
such  term  includes  any  debt  obligation  of  any  agent  of  Canada 
or  any  such  Province  or  any  political  subdivision  of  such  Prov- 
ince if— 

(A)  the  obligation  of  the  agent  is  assumed  in  such  agents 
capacity  as  agent  for  Canada  or  such  Province  or  such  po- 
litical subdivision;  and 

(B)  Canada,  such  Province,  or  such  political  subdivision 
on  whose  behalf  such  agent  is  acting  with  respect  to  such 
obligation  is  ultimately  and  unconditionally  liable  for  such 
obligation;  and 

(2)  the  term  "Province  of  Canada"  means  a  Province  of 
Canada  and  includes  the  Jukon  Territory  and  the  Northwest 
Territories  and  their  successors. 
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TITLE  28,  UNITED  STATE  CODE 

******* 

PART  IV— JURISDICTION  AND  VENUE 

******* 

CHAPTER  95— COURT  OF  INTERNATIONAL  TRADE 

1581.  Civil  actions  against  the  United  States  and  agencies  and  officers  thereof. 

1582.  Civil  actions  commenced  by  the  United  States. 

1583.  Counterclaims,  cross-claims,  and  third-party  actions. 

1584-  Civil  actions  under  the  United  States-Canada  Free  Trade  Agreement 
1585.  Powers  in  law  and  equity. 

§  1581.  Civil  actions  against  the  United  States  and  agencies  and 
officers  thereof 

(a)  *  *  * 


(i)  In  addition  to  the  jurisdiction  conferred  upon  the  Court  of 
International  Trade  by  subsections  (a)-(h)  of  this  section  and  sub- 
ject to  the  exception  set  forth  in  subsection  (j)  of  this  section,  the 
Court  of  International  Trade  shall  have  exclusive  jurisdiction  of 
any  civil  action  commenced  against  the  United  States,  its  agencies, 
or  its  officers,  that  arises  out  of  any  law  of  the  United  States  pro- 
viding for — 

(1)  revenue  from  imports  or  tonnage; 

(2)  tariffs,  duties,  fees,  or  other  taxes  on  the  importation  of 
merchandise  for  reasons  other  than  the  raising  of  revenue; 

(3)  embargoes  or  other  quantitative  restrictions  on  the  im- 
portation of  merchandise  of  reasons  other  than  the  protection 
of  the  public  health  or  safety;  or 

(4)  administration  and  enforcement  with  respect  to  the  mat- 
ters referred  to  in  paragraphs  (l)-(3)  of  this  subsection  and  sub- 
sections (a)-(h)  of  this  section. 

This  subsection  shall  not  confer  jursidiction  over  an  antidumping 
countervailing  duty  determination  which  is  reviewable  either  by  the 
Court  of  International  Trade  under  section  516A(a)  of  the  Tariff  Act 
of  1930  or  by  a  binational  panel  under  article  1904  of  the  United 
States-Canada  Free  Trade  Agreement  and  section  516A(g)  of  the 
Tariff  Act  of  1930. 

§1584.   Civil  actions  under  the  United  States-Canada  Free-Trade 
Agreement 

The  United  States  Court  of  International  Trade  shall  have  exclu- 
sive jurisdiction  of  any  civil  action  which  arises  under  section 
777(d)  of  the  Tariff  Act  of  1930  and  is  commenced  by  the  United 
States  to  enforce  administrative  sanctions  levied  for  violation  of  a 
protective  order  or  an  undertaking. 
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PART  VI— PARTICULAR  PROCEEDINGS 

CHAPTER  151— DECLARATORY  JUDGMENTS 


§  2201.  Creation  of  remedy 

(a)  In  a  case  of  actual  controversy  within  its  jurisdiction,  except 
with  respect  to  Federal  taxes  other  than  actions  brought  under  sec- 
tion 7428  of  the  Internal  Revenue  Code  of  1986  [or],  a  proceeding 
under  section  505  or  1146  of  title  II,  or  in  any  civil  action  involving 
an  antidumping  or  countervailing  duty  proceeding  regarding  a  class 
or  kind  of  Canadian  merchandise,  as  determined  by  the  administer- 
ing authority,  any  court  of  the  United  States,  upon  the  filing  of  an 
appropriate  pleading,  may  declare  the  rights  and  other  legal  rela- 
tions of  any  interested  party  seeking  such  declaration,  whether  or 
not  further  relief  is  or  could  be  sought.  Any  such  declaration  shall 
have  the  force  and  effect  of  a  final  judgment  or  decree  and  shall  be 
reviewable  as  such. 


CHAPTER  169— COURT  OF  INTERNATIONAL  TRADE 
PROCEDURE 


§  2643.  Relief 

(a)  *  *  * 


(c)(1)  Except  as  provided  in  paragraphs  (2),  (3),  [and  (4)]  (4),  and 
(5)  of  this  subsection,  the  Court  of  International  Trade  may,  in  ad- 
dition to  the  orders  specified  in  subsections  (a)  and  (b)  of  this  sec- 
tion, order  any  other  form  of  relief  that  is  appropriate  in  a  civil 
action,  including,  but  not  limited  to,  declaratory  judgments,  orders 
of  remand,  injunctions,  and  writs  of  mandamus  and  prohibition. 

(2)  The  Court  of  International  Trade  may  not  grant  an  injunction 
or  issue  a  writ  of  mandamus  in  any  civil  action  commenced  to 
review  any  final  determination  of  the  Secretary  of  Labor  under  sec- 
tion 223  of  the  Trade  Act  of  1974,  or  any  final  determination  of  the 
Secretary  of  Commerce  under  section  251  or  section  271  of  such 
Act. 

(3)  In  any  civil  action  involving  an  application  for  the  issuance  of 
an  order  directing  the  administering  authority  of  the  International 
Trade  Commission  to  make  confidential  information  available 
under  section  777(c)(2)  of  the  Tariff  Act  of  1930,  the  Court  of  Inter- 
national Trade  may  issue  an  order  of  disclosure  only  with  respect 
to  the  information  specified  in  such  section. 

(4)  In  any  civil  action  described  in  section  1581(h)  of  this  title,  the 
Court  of  International  Trade  may  only  order  the  appropriate  de- 
claratory relief. 


(5)  In  any  civil  action  involving  an  antidumping  or  countervailing 
duty  proceeding  regarding  a  class  or  kind  of  Canadian  merchandise, 
as  determined  by  the  administering  authority,  the  Court  of  Interna- 
tional Trade  may  not  order  declaratory  relief 


ADDITIONAL  VIEWS  OF  THE  HONORABLE  HAL  DAUB 

This  Canadian  Free  Trade  Agreement  which  H.R.  5090  will  im- 
plement is  a  step  toward  a  more  unified  North  American  market 
even  as  the  Europeans  have  set  a  deadline  for  nearly  complete  eco- 
nomic integration  in  1992. 

It  is  the  most  important  bilateral  agreement  the  U.S.  has  ever 
entered  into  and  will  prove  its  value  in  the  competitive  environ- 
ment we  now  face.  It  represents  a  vital  step  in  advancing  North 
America's  competitive  abilities,  as  Europe  and  our  other  trading 
partners  gain  from  advantages  of  closer  cooperation  and  greater 
economic  muscle. 

It  is  also  vital  for  the  success  of  the  Uruguay  round  of  the  GATT. 
The  importance  of  the  Agreement  to  these  negotiations  is  obvious: 
If  two  major  trading  nations  which  close  cultural  and  economic 
links  like  the  U.S.  and  Canada  can't  agree  to  reduce  trade  barriers, 
what  chance  will  a  large  group  of  dissimilar  countries  have? 

Most  agricultural  interests  agree  that  the  direction  the  Agree- 
ment sets  for  trade  expansion  is  correct  and  that  the  agriculture 
concessions  made  by  both  sides,  although  limited,  are  balanced. 

But  is  the  direct  impact  on  agriculture  is  limited,  the  long  range 
importance  of  the  accord  to  the  industry  isn't. 

If  the  Uruguay  round  is  endangered  by  failure  of  the  FTA,  so  too 
are  the  fundamental  trade  objectives  of  American  agriculture:  re- 
duction of  worldwide  barriers  to  farm  exports  and  ending  the  subsi- 
dy shootout  in  which  the  only  winners  are  buyers  snatching  up 
commodities  below  the  cost  of  production. 

In  a  direct  sense,  the  Agreement,  somewhat  disappointingly,  does 
not  deal  adequately  with  subsidies.  For  example,  in  the  case  of 
transportation  subsidies  for  wheat,  the  Canadian  Western  Grain 
Transportation  Act  has  only  been  eliminated  for  western  ports  al- 
lowing continuation  of  the  subsidies  for  wheat  entering  the  U.S. 
from  eastern  ports. 

(It  should  be  noted  that  Section  304(a)  of  the  bill  provides  for 
Presidential  initiation  of  negotiations  with  Canada  to  eliminate 
these  transportation  subsidies.  As  the  summary  of  the  bill  notes, 
the  Committee  expects  these  negotiations  to  proceed  expeditiously.) 

Most  agree  that  something  as  complex  as  the  subsidy  issue  must 
ultimately  be  dealt  with  in  a  multilateral  forum  and  as  I  have  said, 
the  Uruguay  Round's  chances  for  success  would  be  greatly  imper- 
iled by  the  failure  of  this  Agreement. 

Other  agricultural  concerns  have  been  allayed  by  recent  Admin- 
istration clarifications  of  the  Agreement. 

In  Arcitle  705  of  the  Agreement  regarding  market  access  for 
grains,  the  Statement  of  Administration  Action  notes  that  Section 
22  actions  may  be  taken  against  a  surge  of  grain  imports  into  the 
U.S.  if  there  is  "substantial  change"  in  such  imports.  The  Adminis- 
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tration  notes  that  such  change  need  not  entail  a  complete  revamp- 
ing of  all  support  programs. 

Furthermore,  the  Statement  notes  that  the  "significant  increase" 
language  does  not  require  import  penetration  to  reach  any  particu- 
lar level.  A  relatively  "small  increase"  could  be  significant  since 
historic  Canadian  grain  shipments  have  been  low. 

The  Administration  also  notes  that  trade  actions  against  the  Ca- 
nadian Wheat  Board's  import  licensing  system  (a  system  probably 
GATT-illegal),  will  be  held  in  abeyance  unless  there  is  evidence  the 
Board  is  taking  advantage  of  U.S.  producers  with  its  licensing  prac- 
tices. 

American  egg  producers  were  understandably  disappointed  when 
they  learned  that  although  tariffs  will  go  down  on  both  sides  of  the 
border  on  eggs  and  egg  products,  Canadian  quotas  on  our  exports 
will  remain.  Although  the  quotas  are  not  ended,  they  are  expand- 
ed, and  our  efforts  to  eliminate  Canada's  poultry  and  egg  supply 
management  scheme  will  continue. 

The  pork  industry  is  encouraged  that  the  U.S.  countervailing 
duty  on  the  importation  of  live  Canadian  hogs  will  apparently  not 
be  disturbed  by  the  Agreement. 

Although  not  a  unanimous  view  in  the  agriculture  community, 
the  Agreement  is  not  criticized  so  much  because  it  reduces  protec- 
tion at  home,  but  because  it  did  not  go  far  enough  in  removing 
trade  restrictions. 

Support  for  the  agreement  amplifies  U.S.  agriculture's  commit- 
ment to  trade  expansion  not  only  with  Canada,  but  around  the 
world,  and  bodes  well  for  our  multilateral  efforts  to  reduce  unfair 
worldwide  farm  trading  policies. 

I  applaud  the  efforts  of  Chairman  Rostenkowski,  Chairman  Gib- 
bons, Members  of  the  Committee  and  its  staff  as  well  as  Ambassa- 
dor Yeutter  and  the  Administration  for  this  historic  achievement. 

Hal  Daub. 


O 


UNIVERSITY  OF  ILLINOIS-URBANA 

DOC  Y1  1+8  100-816+  C001  V001 

UNITED  STATES-CANADA  FREE-TRADE  AGREEMEN 


3  0112  026043759 


